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Child Maintenance in Plural Legal Systems in Ghana

FOREWORD

Access to Justice for all is one of the most important indicators of the
rule-of-law state. The Government of Ghana, in its Ghana Poverty Re-
duction Strategy Paper (GPRS), has acknowledged the paramount im-
portance of rule of law as a governance issue since the inception of the
GPRS in 2000. The Attorney-General and Minister for Justice has
therefore the obligation to ensure that issues of access to justice as part
of rule of law are widely discussed and related bottlenecks in the ad-
ministration of justice in its various forms removed.

Countries with plural legal systems which are signatories to international
instruments that provide for equal opportunities for women are to protect
women from abuse of their legal rights. Hence the de-facto enforcement of
such international obligations at the national level for the benefit of women
is a matter of good governance. In this regard, gender-sensitive law reform
that seeks to harmonise, integrate or unify different legal systems with dif-
fering socio-economic as well as ideological premise raises very fundamen-
tal theoretical questions in respect of social change in a society that is based
on gender concepts that enshrine socio-economic and legal discrimination.
Such reform should aim at safeguarding the social peace, equal opportunities
and economic stability for the vulnerable and the weak, especially women in
society, consequently, the way in which the issue of legal pluralism is ad-
dressed in a country is a governance question.

The co-existence of different legal and value systems and motivation for
exchange and support within a formerly close community have, for instance,
led to a number of undesirable phenomena. In the legal field, lack of clarity
of the law applicable to a situation (internal conflict of laws); the validity of
legal rules in traditional settings if such validity is derived from general
acceptance; the question of the legitimacy of rule-making, which is the very
question of legal adaptation, development and law reform in a rapidly
changing world, are some of the sources of the problems. There are also the
weaknesses and especially opportunities for abuse in the traditional en-
forcement systems, and it is therefore important to marry and harmonise the
conflicting legal and other systems in an orderly and legitimate procedure
for societal development.

There are a number of projects and programmes of the Office of Attor-
ney-General and Ministry of Justice, initiated by the then Attorney-
General and Minister for Justice, Hon. Nana Addo Dankwa

Akufo-Addo, which have attempted to explore, explain and discuss the
difficulties that especially rural and marginalised people, particularly
women, face in claiming their rights. Among the difficulties are their
lack of knowledge or means to access the formal judicial services, or
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their inability to enforce their claims for want of institutional facilities,
or being bogged down by social conventions when they attempt to claim
their rights. Many of those problems of access to justice concern the
very livelihood of citizens, e.g. in areas of land, inheritance, child main-
tenance, matrimonial property and the like. These topics are compli-
cated by the co-existence of different legal systems and norms within
various parts of Ghana. Procedures and remedies may be unclear and
reform legislation may not have the impact intended by the legislature.

In my capacity as Attorney-General and Minister for Justice I have
therefore decided to publish these documents and make them accessible
for comments both in electronic form on our website as well as in hard
copy as Access-to-Justice Papers. The Federal Republic of Germany,
represented by the Federal Ministry of Economic Co-operation and
Development (BMZ) through its implementing agency, the German
Technical Co-operation (GTZ), Good Governance Programme, is co-
operating with us to achieve this task.

Herewith we launch the

Access-to-Justice Paper No. 4 a “Child Maintenance in Plural Legal
Systems in Ghana — Part 1: Institutional Legal Research” by Dr. Ray-
mond A. Atuguba, Faculty of Law, University of Ghana, Legon; Profes-
sor Akua Britwum, Lecturer at the Centre for Development Studies,
Cape Coast University et al.

Access to Justice Paper No. 4 b “Child Maintenance in Plural Legal
Systems in Ghana — Part 2: Child Maintenance Cases with FIDA Ghana
— an empirical analysis” by the International Federation of Women
Lawyers (FIDA) Ghana — ISBN 9988-8291-3-2

This research is the product of the GTZ Gender and Law Pilot Project, Fam-
ily Law Focal Area, co-ordinated by Mrs. Sheila Minkah-Premo. It was
carried out as part of the BMZ sector advisory project on strengthening the
legal position of women in pluralistic legal systems in West Africa and
directed by Dr. Mechthild Riinger, from GTZ Head Quarters in Germany.
The research was undertaken in anticipation of the Land Administration
Project of the Ministry of Lands and Forestry, which has been established to
implement the National Land Policy of the Government of Ghana.

Overall objective of this two-part study is to ascertain what kind of impacts
plural legal systems might have on enforcement rights of women (and poor
women in particular) to secure additional resources from fathers for child
maintenance. Based on these findings, the authors make recommendations
aiming to promote changes at the local level, to advance the rights of women
and to provide meaningful prospects of how to bridge the gap between the
various legal systems in operation.
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After having introduced the objectives of the study (chapter 1), the first part
of the study starts with a general introduction of legal pluralism in Ghana,
explaining the different legal concepts (customary law and statutory law,
including international law) that are dealing with child maintenance and
their potential conflicts with each other (chapter 2). A third chapter then
analyses the issue in practice including some child maintenance case studies.
A final fourth part then describes the main findings of the study and gives
recommendations for the future.

Also the second part of this study commences with an overview of the legal
framework of child maintenance in Ghana (including international obliga-
tions, constitutional and statutory provisions as well as customary law). In a
second part, the paper describes practical problems that are associated with
child maintenance, like polygyny or socio-economic factors. Chapters three,
four and five analyse child maintenance cases handled by FIDA Ghana in
the years 1999-2001, focusing on cases dealt with by FIDA Ghana’s legal
aid centre in Accra (chapter 4) and Kumasi (chapter 5). These chapters are
the basis for the final sixth chapter that analyses the main findings of the
study before giving recommendations, like reviewing enforcement proce-
dures, for enhancing the enforceability of women’s rights in terms of secur-
ing additional resources form fathers for the maintenance of their children.

Law reform processes and the enhancement of provision of legal services
and access to law and justice seem to be overdue. Democratic Government
needs to be responsive to the crisis of the legal system as a democratic deliv-
erable to their people. It is my Ministry’s hope that with this wider publica-
tion, the public will join the debate and make their views known on the cam-
paign to ensure better protection and improvement of the position of women
and the poor in our legal system.

Accra, December 2004

HON. PAPA OWUSU-ANKOMAH, MP ATTORNEY-
GENERAL & MINISTER FOR JUSTICE

il Access to Justice Series No. 4



Foreword

Child Maintenance in Plural Legal Systems
in Ghana
TABLE OF CONTENTS
PART 1 (49): INSTITUTIONAL AND LEGAL RESEARCH

Part 1 (49): Institutional and Legal Research iv
List of Abbreviations ii
INTRODUCTION 1
1.0 BACKGROUND 1
1.1 CHILD MAINTENANCE RESEARCH IN GHANA 1
1.2 STUDY OBJECTIVES 6
1.3 ISSUES EXAMINED AND STRUCTURE OF THE
RESEARCH REPORT 7
GHANA'’S PLURAL LEGAL SYSTEM 9
2.0 BACKGROUND 9
2.1 LEGAL PLURALISM AND THE CONFLICT OF
LAWS 11

2.1.1 Conflict of Laws in a Plural Legal System 11

2.1.2 Classical Conflict of Laws in the Ghanaian Courts 14
2.1.3 Neo-Classical Conflict of Laws and the Ghanaian Courts

17
2.2 LEGAL PLURALISM, CONFLICT OF LAWS AND
CHILD MAINTENANCE IN GHANA 18
22.1 The Customary Law on Child Maintenance 19
2.2.2 Statutory Laws on Child Maintenance in Ghana 23
2.2.2.1 The Constitution, 1992 Articles 27 and 28 24
2.2.2.2  The Children’s Act, 1998 (ACT 560) 24
2223 The Criminal Code, 1960 (ACT 29) 26
2224 The Matrimonial Causes Act 1971 ACT 367 26
22.2.5 The Wills Act, 1971 (ACT 360) 27

Access to Justice Series No. 4 v



Child Maintenance in Plural Legal Systems in Ghana

2.2.2.6 The Intestate Succession Law 1985 PNDCL 111 28

2.2.277  The Courts Act 1993, (ACT 459) 29
2.2.2.8 International Law 29
23 CONCLUSION 30
ANALYSIS OF FINDINGS FROM THE FIELD 32
3.0 BACKGROUND 32
3.1 THE RESEARCH PROCESS 32
3.2 PROFILE OF THE STUDY COMMUNITIES 34
3.2.1 Historical Background 35
3.2.2 Major Economic Activities 35
3.23 The Legal Infrastructure 36
324 Youth and Children 37
3.2.5 The peculiar case of Walewale 37
33 BACKGROUND OF RESPONDENTS 38
34 OPERATIONS OF CHILD MAINTENANCE LAWS
IN THE STUDY COMMUNITIES 39
Knowledge of Child Maintenance Laws 40
342 Content of Laws 42
343 Laws Used By Respondents 43
344 Sources of Information on Laws on Maintenance 44
345 Adequacy of the Laws 45
3.4.6 Acceptance of Child Maintenance Laws 47
3.5 THE CHILD MAINTENANCE INSTITUTIONS _ 48
3.5.1 The Capacity of Child Maintenance Institutions 48
3.5.2 Factors Affecting Access to Institutions 54
3.6 CHILD MAINTENANCE CASES 55
3.6.1 Sample Cases on Child Maintenance 56
3.6.1.1 Patrilineal communities Greater Accra, Northern and
the Volta Regions 57
3.6.1.2 Matrilineal Communities—Ashanti and Western
Regions 65
3.6.2 Initiating and Conducting Action Related to Child
Maintenance 68

v Access to Justice Series No. 4



Foreword

3.6.3 Main Complaints 69

3.64 Maintenance Levels 70
3.6.5 Enforcement and Monitoring of Orders and Settlements71
3.6.6 Cost of Accessing the Institutions 73
ENFORCING CHILDREN’S RIGHT TO MAINTENANCE 76
4.0 INTRODUCTION 76
4.1 SUMMARY OF RESEARCH FINDINGS 77
4.2 CONCLUSIONS 82
4.2.1 Legal Shortfalls 82
422 Institutional Shortfalls 83
4.2.3 Socio-Cultural Factors 86
4.3 RECOMMENDATIONS 87
REFERENCES 90
List of Cases Cited 90
List of Legislation Cited 90
Books, Articles and Research Reports 91
TABLE OF CONTENTS 94
1. Background of FIDA 105
2. Scope and Background of the Study 106
3. Methodology 107
4. Structure of the Report 108
OVERVIEW OF LEGAL FRAMEWORK ON CHILD
MAINTENANCE IN GHANA 109
1.0 INTRODUCTION 109
1.1 STATE OBLIGATIONS UNDER THE
CONVENTION ON THE RIGHTS OF THE CHILD (CRC) 110
1.2 State Obligations under the African Charter on the
Rights and Welfare of the Child 111
1.3 Constitutional Provisions on the Rights of the Child -
Article 28 of the 1992 Constitution of Ghana 111

Access to Justice Series No. 4 Vi



Child Maintenance in Plural Legal Systems in Ghana

14 Children’s Act, 1998 (Act 560) 112
1.5 The Criminal Code (Amendment) Act, 1998 (Act 554)
115
1.6 Child’s Right to Maintenance under the Customary
Law 115
CHAPTER TWO 119
PROBLEMS ASSOCIATED WITH CHILD MAINTENANCE
IN GHANA 119
2.0 Introduction 119
2.1 Cultural/Customary Practices on Inheritance and
Maintenance 119
2.2 Paternity Issues and Naming of Children 120
2.3 Polygyny and Its Impact on Child Maintenance __ 121
24 Socio-economic factors 122
2.5 Marital Issues/Matrimonial Causes 122
2.6 Property Rights of Women upon Divorce 122
2.7 Factors that inhibit Women from Seeking Legal Help
123
2.7.1 Sociological and Cultural Factors 123
2.7.2 Illiteracy and Ignorance of Rights of Women 124
2.7.3 Economic Factors 125
2.7.4 Problems of Access 126
OVERVIEW OF CASES HANDLED BY FIDA-GHANA __ 127
FROM 1999-2001 127
3.0 Introduction 127
3.1 General Procedure of the Legal Aid Centre - Average
number of visits 127
3.2 Overview of Cases handled by FIDA-Ghana Legal Aid
Centre, Accra (1999-2001) 128

vii Access to Justice Series No. 4



Foreword

3.2.1 Number of Cases Handled by Legal Aid Centre, Accra

(1999-2001) 128
33 Gender of Clients of Legal Aid Centre, Accra (1999-
2001) 128
34 Nature of Cases Handled by Legal Aid Centre, Accra
(1999-2001) 129
34.1 Child Maintenance Cases 130
342 Marital Problems/Matrimonial Causes 130
3.4.3 Inheritance/Estate Matters 131
344 Custody and Visitation Matters 131
345 Paternity Issues 132
3.5 Places of Residence of Clients in Cases Handled by
Legal Aid Centre, Accra (1999-2000) 132
Region 132
Total 132
3.6 Outcomes of Cases Handled by Legal Aid Centre,
Accra (1999-2001) 133
3.7 Overview of Cases handled by FIDA-Ghana Legal Aid
Centre, Kumasi (1999-2001) 134
3.7.1 Gender of Clients in Cases Handled by Kumasi Legal Aid
Centre, (1999-2001) 134
3.8 Nature of Cases Handled by FIDA-Ghana, Legal Aid
Centre, Kumasi (1999-2001) 135
3.8.1 Child Maintenance Cases 136
3.8.2 Marital Cases 136
3.8.3 Estate/Inheritance Matters 137
3.84 Custody and Visitation Matters 137
3.8.5 Paternity Issues 137
3.9 Problems Encountered by FIDA-Ghana in the
Settlement of Cases 137
39.1 Financial Constraints 137
3.9.2 Access of Clients to Legal Aid Centres 138

Access to Justice Series No. 4 Viii



Child Maintenance in Plural Legal Systems in Ghana

393 Limitations in Monitoring Compliance with Settlements
139

394 Limitations in the Enforcement of Settlement Agreements
139

3.10 Linkages with other Organisations 140

ANALYSIS OF CHILD MAINTENANCE CASES HANDLED
BY FIDA-GHANA’S LEGAL AID CENTRE IN ACCRA

BETWEEN 1999 AND 2001 141
4.0 Introduction 141
4.1 Nature of Child Maintenance Claims 141
4.2 Summary of Findings on Child Maintenance Cases
handled by Legal Aid Centre, Accra (1999) 141
4.2.1 Gender of Applicants in Child Maintenance Cases, Legal
Aid Centre, Accra, 1999 141
4.2.2 Age Profile of Clients in Child Maintenance Cases
Handled by Legal Aid Centre Accra, 1999 142
4223 Number of Children of Clients in Child Maintenance
Cases, Legal Aid Centre, Accra, 1999 142
4.2.4 Occupations of Clients in Child Maintenance Cases
Reported to Legal Aid Centre, Accra, 1999 143
4.2.5 Marital Status of Clients in Child Maintenance Case
Reported to Legal Aid Centre, Accra, 1999 144
4.2.6 Outcomes of Child Maintenance Cases Reported to the
Legal Aid Centre, Accra, 1999 145
4.3 Summary of Findings on Child Maintenance Cases
handled by Legal Aid Centre, Accra (2000) 147
4.3.1 Gender of Applicants in Child Maintenance Cases, Legal
Aid Centre, 2000 147
4.3.2 Age of Clients in Child Maintenance Cases, Legal Aid
Centre, Accra, 2000 147
433 Number of Children of Clients in Child Maintenance
Cases, Legal Aid Centre, Accra, 2000 147
434 Occupations of Clients in Child Maintenance Cases
Reported to Legal Aid Centre, Accra, 2000 148

ix Access to Justice Series No. 4



Foreword

4.3.5 Marital Status of Applicants in Child Maintenance Cases,

Legal Aid Centre, Accra, 2000 150
4.3.6 Outcomes of Child Maintenance Cases Reported to the
Legal Aid Centre, Accra, 2000 150
4.4 Summary of Findings on Child Maintenance Cases
handled by Legal Aid Centre, Accra (2001) 152
4.4.1 Age of Clients in Child Maintenance Cases Reported to
the Legal Aid Centre, Accra in 2001 152
4.4.2 Occupations of Clients in Child Maintenance Cases
Reported to the Legal Aid Centre, Accra, 2001 152
4.4.3 Marital Status of Applicants in Child Maintenance Cases,
Legal Aid Centre, Accra, 2001 153
444 Number of Children of Clients in Child Maintenance
Cases, Legal Aid Centre, Accra, 2001 154
445 Outcomes of Child Maintenance Cases Reported to the
Legal Aid Centre, Accra, 2001 155
4.5 Types of Settlements made at the FIDA-Ghana Legal
Aid Centres 156
4.6 Problems with the Enforcement of Settlement
Agreements made by FIDA-Ghana 157
4.7 Types of Maintenance Orders Made by Court __ 157
4.8 Problems with the Enforcement of Court Orders on
Child Maintenance 160
4.8.1 Client’s Inability to Afford Costs Involved in
Enforcement of Court Orders 160
48.2 Process of Enforcement of Court Orders on Maintenance
160
4.8.3 Attaching of Salaries of Defendants 160
4.84 Sale or Management of Properties of Defendants to Cover
Maintenance Order 161
4.8.5 Fines and Imprisonment 161

ANALYSIS OF CHILD MAINTENANCE CASES HANDLED
BY FIDA-GHANA’S LEGAL AID CENTRE IN KUMASI
BETWEEN 1999 AND 2001 162

Access to Justice Series No. 4 X



Child Maintenance in Plural Legal Systems in Ghana

5.0 Introduction 162

5.1 Summary of Findings on Child Maintenance Cases
handled by FIDA-Ghana’s Legal Aid Centre, Kumasi (1999) 162

5.1.1 Gender of Clients in Child Maintenance Cases, Legal Aid
Centre, Kumasi 1999 162
5.1.2 Age of Clients in Child Maintenance Cases, Legal Aid
Centre, Kumasi, 1999 163
5.1.3 Number of Children of Clients in Child Maintenance
Cases, Legal Aid Centre, Kumasi, 1999 163
5.14 Occupations of Clients in Child Maintenance Cases
Reported to the Legal Aid Centre, Kumasi, 1999 164
5.1.5 Marital Status of Clients in Child Maintenance Cases,
Legal Aid Centre, Kumasi 1999 164
5.1.6 Outcomes of Child Maintenance Cases Reported to Legal
Aid Centre, Kumasi, 1999 165

5.2 Summary of Findings on Child Maintenance Cases
handled by FIDA-Ghana Legal Aid Centre, Kumasi (2000) 166

5.2.1 Gender of Clients in Child Maintenance Cases, Legal Aid
Centre, Kumasi 2000 167
5.2.2 Age of Clients in Child Maintenance Cases, Legal Aid
Centre, Kumasi, 2000 167
523 Number of Children of Clients in Child Maintenance
Cases, Legal Aid Centre, Kumasi, 2000 167
5.2.4 Occupations of Clients in Child Maintenance Cases, Legal
Aid Centre, Kumasi, 2000 167
5.2.5 Marital Status of Clients in Child Maintenance Cases,
Legal Aid Centre, Kumasi, 2000 168
5.2.6 Outcomes of Child Maintenance Cases Reported to the
Legal Aid Centre, Kumasi, 2000 169

53 Summary of Findings on Child Maintenance Cases
handled by FIDA-Ghana Legal Aid Centre (2001) 170

5.3.1 Gender of Clients in Child Maintenance Cases, Legal Aid
Centre, Kumasi 2001 170
5.3.2 Age of Clients in Child Maintenance Cases, Legal Aid
Centre, Kumasi, 2001 171

Xi Access to Justice Series No. 4



Foreword

5.3.3 Number of Children of Clients in Child Maintenance

Cases, Legal Aid Centre, Kumasi, 2001 171
534 Occupations of Clients in Child Maintenance Cases, Legal
Aid Centre, Kumasi, 2001 171
5.3.5 Marital Status of Clients in Child Maintenance Cases,
Legal Aid Centre, Kumasi, 2001 172
5.3.6 Outcomes of Child Maintenance Case Reported to the
Legal Aid Centre, Kumasi in 2001 173
SUMMARY OF RESEARCH FINDINGS AND
RECOMMENDATIONS 175
6.0 General Findings 175
6.1 Findings on Enforcement Problems 176
6.2 Summary of Findings on Child Maintenance Cases
handled by FIDA-Ghana’s Legal Aid Centre, Accra (1999-2001)
178
6.3 Summary of Findings on Child Maintenance Cases

handled by FIDA-Ghana’s Legal Aid Centre, Kumasi (1999-
2001) 179

6.4 Recommendations for the Improvement of the
Practice of Child Maintenance in Ghana 180
6.4.1 Provision of Financial Assistance to Indigent Clients____ 180
6.4.2 Enactment of Alternative Dispute Resolution Law 180
6.4.3 Establishment of Paralegal Aid Service Centres 181
6.4.4 Gender Training and Sensitisation for Judiciary 181
6.4.5 Review of Enforcement Procedures 181
6.4.6 Strengthening of the Social Welfare System 181
6.4.7 Economic Empowerment and Education of Women on their
Rights 182

6.4.8 Education on Child Maintenance Laws 182
6.4.9 Support for FIDA-Ghana 182

Access to Justice Series No. 4 Xii



Child Maintenance
in Plural Legal Systems

in Ghana

Part 1:

Institutional and Legal Research

Research by:

Raymond A. Atuguba, Akua O. Britwum, Chris
Dadzie, Wallace Bruce-Catheline, Edna Kuma,
Justice Minkah-Premo



Child Maintenance in Plural Legal Systems in Ghana

LIST OF ABBREVIATIONS

AFLA AFRICA LEGAL AID

CHRAJ COMMISSION ON HUMAN RIGHTS AND AD-
MINISTRATIVE JUSTICE

BMZ BUNDESMINISTERIUM FUR WIRTSCHAFTLICHE

D/A

D/AS
DSW
FIDA

FLFA

GNCC
GTZ

IYC

LAB
LLFA
LRC
NGOS
PNDCL
WAJU
WILDAF

ZUSAMMENARBEIT UND ENTWICKLUNG
([GERMAN]JFEDERAL MINISTRY FOR ECONOMIC
COOPERATION AND DEVELOPMENT)

DISTRICT ASSEMBLY

DISTRICT ASSEMBLIES

DEPARTMENT OF SOCIAL WELFARE
INTERNATIONAL FEDERATION OF WOMEN
LAWYERS

FAMILY LAW FOCAL AREA

FAMILY TRIBUNAL

GHANA NATIONAL COMMISSION ON CHILDREN
DEUTSCHE GESELLSCHAFT FUER TECHNISCHE
ZUSAMMANARBEIT (GERMAN TECHNICAL
COOPERATION)

INTERNATIONAL YEAR OF THE CHILD

LEGAL AID BOARD

LAND LAW FOCAL AREA

LEGAL RESOURCES CENTRE
NON-GOVERNMENTAL ORGANISATIONS
PROVISIONAL NATIONAL DEFENCE LAWS
WOMEN AND JUVENILE UNIT

WOMEN IN LAW AND DEVELOPMENT IN AFRICA

ii Access to Justice Series No. 4



Executive Summary

Executive Summary

This study on Child maintenance falls under the Family Law Focal Area of
the German Development Co-operation’s (GTZ) Legal Pluralism and Gen-
der Project.

The position of the project is that plural legal systems provide unequal and
inequitable participation for particularly poor rural women in the enforce-
ment of their rights in terms of securing the additional resources from fathers
for the maintenance of their children.

The project ahs been conceived of as an action research project designed to
promote change at the local level and to advance the rights of women and in
addition explore alternative approaches to bridging the gap between the
various legal systems in operation.

This study as a result sought to gather the base information required to re-
view and strengthen existing laws and institutions for the enforcement of
maintenance orders. Its specific terms of reference were:

¢ Provide information on child maintenance practices in Ghana’s plu-
ral legal system;

e Describe the various internal conflicts of laws issues that arise and
how they are resolved;

e Assess the level of awareness of existing laws on child maintenance
in Ghana and the level of utilization of these laws within select
communities;

¢ Identify problems faced by child maintenance institutions in the en-
forcement of maintenance order;

e Make recommendations for reviewing and strengthening existing
laws;

¢ Identity ways in which institutions that deal with child maintenance
cases can be strengthened in order to enhance women’s access to
justice.

The research was conducted in five regions of Ghana, namely Ashanti,
Greater Accra, Northern, Volta and the Western regions of Ghana. Two
localities were chosen for study in each region: one within the regional capi-
tal and the other in a district outside the capital.

Primary data gathering methods were mainly qualitative involving inter-
views of key persons and individuals, group discussions, review document
on child maintenance cases as well as an infrastructure inventory of child
maintenance institutions in the study communities. The instruments for
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gathering data were the individual and key person interview guides, group
discussion guide, a document review guide as well as a checklist to guide the
infrastructure interview. The data were group under themes developed out of
the terms of reference and simple statistical operations in the form of fre-
quency of occurrence, proportions of respondents involved in a particular
event were utilized to analyse the data.

The study respondents were individuals who had children in their care, key
persons working in the area of childcare and maintenance as well as group of
persons in the various communities. In all, 1488 respondents were covered
889 were in groups, 355 individuals, and 249 key persons.

Ghana’s legal system is pluralistic in the sense that three main legal systems
co-exist in the same social field, subjecting individuals to a broad array of
rules, which provides them with alternative causes of action and indeed in-
stitutions for seeking remedies. It creates complex legal problems such as
the need to decide which particular rules apply to a particular transaction;
how to determine membership of a particular group and how an individual
can change the law applicable to him/her as a member of a group; what
choice of law rules must exist for issues between people of different groups
and the determination of whether a particular system of law applies in a
certain geographical area.

One area of Ghanaian law where legal pluralism finds expression is that of
child maintenance. There exist bodies of statutory law, customary law and
even religious laws on child maintenance.

Child maintenance is one of the fundamental rights granted every Ghanaian
child under the customary and statutory laws of the country yet Ghanaian
children suffer neglect. The main cause of child neglect arises out of poverty
caused by low incomes. Average household expenditures in Ghana exceed
average household incomes and therefore affect parents’ ability to maintain
their children.

Traditional practice like the mode or reckoning descent amongst the matri-
lineal Akans of Ghana, for example, makes children and their fathers, mem-
bers of different extended families, excludes children from any benefits de-
rivable from membership of their father’s family. Despite the provisions of
the Intestate Succession Law 1985 (PNDCL 111) as amended, children only
benefit from the estate of their fathers who die intestate. They are still denied
the right to succession to office. This practice undermines the customary
child maintenance responsibilities assigned Akan fathers by increasing the
mother’s stake in ensuring that their children survive into adulthood.

Most custody arrangements upon divorce or marriage separation give moth-
ers custody of children below a certain age. Fathers in these cases generally
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refuse outright to meet their responsibilities towards such children. Children
born in wedlock therefore tend to have better care than those outside it.

Women’s rights to inheritance and protection in marriage are two issues
closely related to child maintenance because traditional arrangement in di-
vorce and widowhood do not recognize women’s contribution to property
acquisition of the husband and therefore fail to make adequate provision to
mothers in such situations.

The typical profile of indigent parents in cases of child neglect from the
literature shows:

An increased tendency for many fathers to be irresponsible towards
children;

Many cases of fathers’ neglect involved parents who were either
separated, divorce and in casual or informal relationship;

Fathers were involved in several unions and were forced to share
their scarce resources among many children, thus reducing the qual-
ity of care for their children.

Women who have custody of children in non-marital relationships
as well as those who live apart from their husbands are known to
experience difficulties getting males to contribute towards the main-
tenance of their children. Besides, ignorance on the part of mothers
leads to an under-utilisation of the statutory legal provisions that
could have supported their efforts in getting the fathers of their chil-
dren to live up to their paternal responsibility of maintaining their
children.

At customary law, a child belongs to his or her family as an incident
of birth. The customary family consists of group of persons lineally
descended his death from a common ancestor exclusively through
males (in communities called patrilineal for this reason) or exclu-
sively through females starting from the mother of such ancestor (in
communities called matrilineal for this reason).

The duty of a father to maintain his children existed simultaneously
with that of the mother. The duty of the father to maintain his chil-
dren transcended his death. The enforcement of the customary duty
to maintain a child was traditionally done by the elders of the family
and, at the village chiefs’ court. There were traditional modes of en-
forcing awards. With increasing state interventions in this area,
however, the jurisdiction of chiefs in respect of these matters is now
being shared by various other formal institutions. The jurisdiction of
these other institutions normally trumps that of the chiefs.
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Currently, final judicial power is vested in the state judiciary. This does not
however take away the power of chiefs and indeed any individual to arbi-
trate in those matters, although arbitration has its own limitations, In sum,
the jurisdiction of chiefs and other enforcers of the customary duty to main-
tain a child is now restricted to an arbitral roles, a role that is subsumed un-
der, and must not infringe, any statutory laws. This notwithstanding, it is the
case that many traditional rulers still wield immense powers, and especially
in places where the impact of formal state structures and their laws is not
that significant, what holds sway is the customary law of child maintenance
as enforced by traditional and, in some cases, religious leaders.

The statutory laws that deal with the issue of maintenance of children in-
clude the following:

= The 1992 Constitution of the Republic of Ghana;

= The Children’s Act, 1998 (Act 560);

= The Criminal Code, 1960 (Act 29) as amended by Act 554;
=  The Matrimonial Causes Act, 1971 (Act 367);

= The Wills Act 1971, (Act 360);

= The Intestate Succession Law, 1985 (PNDCL 111) as amended by
PNDCL 264; and

= The Courts Act, 1993 (Act 459).

Article 28 of the Ghanaian Constitution which is specifically devoted to the
rights of children enjoins Parliament to enact laws that ensure that natural
parents provide every one of their children, from conception to age 18 at
least, the measure of special care, assistance and maintenance necessary for
their development.

The Children’s Act, 1998 (Act 560) meant to reform and consolidate the
laws relating to children and to provide for the rights of the child’s sets out a
number of rights to ensure the well being of children. The duty of mainte-
nance of children, which is specially dealt with in sections 47 — 60 of the
Act, is a legal obligation, which is imposed on a parent and, in some in-
stances, other persons who may be legally liable to maintain the child.

The erstwhile Family Tribunal, now the District Court, is the judicial institu-
tion given jurisdiction over child maintenance matters. To facilitate access to
the court, the Act allows for application fees to be waived. Other no-judicial
institutions whose activities may border on child maintenance are the De-
partment of Social Welfare and the Child Panels. District Assemblies are
enjoined to ensure that these institutions exist and function effectively.
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The Criminal Code, 1960 (Act 29), the main criminal legislation in Ghana,
contains a number of provisions aimed at protecting the moral and physical
welfare of children. In relation to child maintenance, it provides that parents
and guardians are under a duty to give access to the necessaries of health and
life to children actually under their control, and not being of such age and
capacity as to be able to obtain by themselves these necessaries.

The Matrimonial Causes Act, 1971 (Act 367) which deals with matrimonial
causes such as divorce, custody, nullity, maintenance etc., makes provision
for either party to a marriage to petition the court for an order for mainte-
nance on the ground that the other party to the marriage has wilfully ne-
glected to provide or make a proper contribution toward reasonable mainte-
nance for any child of the household.

The Wills Act, 1971 (Act 360) regulates the making of statutory wills by
restricting the testamentary freedom of the testator so as to secure a reason-
able part of his/her estate for the child where no provision is made for it.

The Intestate Succession Law, 1985 (PNDCL 111), later amended by
PNDCL 264, was enacted to provide a uniform system of inheritance of the
self-acquired estate of an intestate irrespective of the ethnic origin of the
intestate and the type of marriage contracted by the deceased. Of impor-
tance to the maintenance of children is the fact that the law gives surviving
children a considerable proportion of the property of their deceased parent
and makes it an offence for anyone to unlawfully deprive a beneficiary of
his/her share of the estate or to eject a surviving spouse or child from the
matrimonial home.

Both statutory and customary laws do not excuse a parent’s duty to maintain
a child on grounds of nationality. Further, customary law seems to empha-
sise the father’s role on the assumption that seldom will a mother neglect to
maintain her own child. The duty to maintain a child at customary law how-
ever transcended biological parents or their representatives and was equally
imposed on the wider family.

The study revealed that most respondents had some notion that there was a
range of laws covering children’s rights generally and child maintenance in
particular, like the Children’s Act, the Constitution and the Intestate Succes-
sion Law. The degree of knowledge of the laws on child maintenance dif-
fered greatly among various levels of staff of these institutions. Senior per-
sonnel of public and other formal institutions and NGOs who were directly
responsible for administering the laws on child maintenance had better
knowledge of the content of the laws. Only a small proportion of all respon-
dents had used laws on child maintenance and related issues. These include
key person respondents from the justice sector and related institutions whose
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jobs involve the use of these laws and the individual respondents who had
accessed the courts or other formal institution for a child maintenance relief.

The major sources of information in all regions, for both individual respon-
dents and key persons, were the media, respondents’ employment, semi-
nars/lectures, maintenance/social service institutions, friends, relatives and
other members of the community.

The overall opinion of respondents was that the laws on child maintenance
were adequate for dealing with problems of child maintenance because they
were protective of children, comprehensive and well set out for ease of ap-
plication. The effectiveness of the laws was seen as negatively impacted by
the lack of public awareness of the laws and the low level of enforcement,
even by the Courts.

All the formal public institutions, like the DSW, CHRAJ, LAB, and the
Police, had serious problems with institutional capacity and were seriously
under-resourced. Everything, from office space, through transport and com-
munication facilities, to major and minor office equipment, was either un-
available, in short supply, or in a serious state of disrepair.

Informal institutions fared worse than the formal child maintenance institu-
tions. NGOs were more resourced and better organized than government
institutions. A good number of government institutions such as the DSW
depend on the largesse of NGOs to function appropriately.

The key shortfall in human resource was in terms of the dearth of staff in
certain key categories like judges and lawyers whose presence was impor-
tant for the functioning of the institutions. Low salaries paid in public insti-
tutions do not attract key personnel to work in such institutions. Those who
are posted into such positions simply evade service. The misuse or misallo-
cation of resources, poor prioritization, and bureaucratic bottlenecks in the
release of funds further complicates the poor financial standing of the insti-
tutions.

The main problems of child maintenance institutions revealed through the
research relate to: the inability of these institutions to enforce compliance
with the orders that they make; compelling the parties to appear before them;
the high cost of accessing the courts; the speed with which they are able to
discharge justice caused mainly by delays and adjournments due to the non-
appearance of parties, judges, or panel members; and the competence of
mediators; difficulty in accessing the institutions physically; attitudes of the
staff; difficulties related to the service of processes which can result in con-
frontations and scuffles between the parties; extortion of money from com-
plainants/parties by personnel of institutions before carrying out their duties
and the insufficient number of institutions to handle child maintenance
cases.
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Informal institutions also faced similar problems such as inadequate funding;
logistical support and lack of infrastructure to carry out their activities, the
high fees paid to the chief’s court, their lack of authority to ensure compli-
ance; the lack of capacity of holders of certain offices to deal with child
maintenance cases. All these problems affected factors that were used to
determine the choice of institutions for the resolution of child maintenance
issues in the study areas.

Problems external to the institutions that affected discharge of their duties
were related to the apathetic attitude of the communities that derived from
low levels of public awareness of human rights. The major problems faced
by the institutions in the discharge of their services made them unattractive
choices for solving child maintenance cases and further reduced the confi-
dence that people have in the institutions to solve their problems, and there-
fore the likelihood that they will access that institution when they have a
problem.

The gendered and class nature of child maintenance issues in Ghana was
revealed in the fact that the main complainants in child maintenance cases
reviews were financially handicapped women, with no formal education and
the defendants were the fathers. The children who are involved in the main-
tenance cases reviewed were at the background.

The main complaints in the documents reviewed were, maintenance, decla-
ration of paternity, specific orders for the payment of school fees, medical
bills, custody and applications for adoption. A summary of the main reasons
provided by complainants to support their complaints were mainly that, fa-
thers were refusing to maintain their children because they had denied pater-
nity of their children, were in a new relationship with another woman, or had
some misunderstanding with their children or mother of their children. Other
reasons cited were that the fathers had refused to pay maintenance award
given by some other child maintenance institutions or that there was the
need to work out some maintenance arrangements because the marriage was
being dissolved.

The main reliefs sought by complainants or applicants were the general
maintenance orders or specific maintenance orders for the payment of school
fees, medical bills etc; declaration of paternity and an order to name a child
or to perform some other customary duty or obligation plus all the necessary
ceremonies; custody and access; compensation for period of neglect; and
adoption.

Orders made ranged from maintenance, paternity and custody orders and
more specific ones related to the payment of school fees, monthly remit-
tances to lump sum payments.
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The main factors that are used to determine the quantum of awards in the
sphere of the biological father and mother are:

= The nature of employment;

= The declared income (salaries and benefits);
= The ability to care for other children;

=  The number of other dependants;

= Support from relatives.

The court employs several mechanisms for soliciting information about the
income levels of the parents, like questioning them about the nature of their
jobs and the positions they hold, their income and their occupations as well
as additional responsibility that they have. Where possible their salaries or
pay slips were inspected by the court.

In the sphere of the child, the factors include: the age of the child, the type of
education being received and the medical requirements of the child. The
study revealed that maintenance levels awards varied greatly according to
the income level of the defendant, which in turn depended on the economy
of the locality in which parties lived.

A review of monetary awards made in the regions shows the highest lump
sum award of ¢1.2million which was recorded in Kumasi and the lowest of
¢2,000 in Tamale.

The economic situation in Ghana renders the awards made inadequate and
the poor financial backgrounds of those against whom the awards are made
do not make room for the award of higher sums. Despite the inadequacy of
these awards, recipients were of the view that it made the fathers against
whom the awards are made contribute towards the upbringing of their own
children.

The predominant orders are monetary awards payable periodically, usually
monthly, to the complaint, sometimes payable through the institution making
the award. Where the defendant is a salaried worker and takes his/her salary
through a bank or other such institution, the court may garnishee part of his
salary and cause same to be deducted at source and paid to the complainant.
These orders are the easiest to monitor. The most common form of verify-
ing compliance that the institutions adopt is advising parties to report back to
them. Officers at Agona Nkwanta and Walewale the DSW and CHRAIJ go
an extra mile by paying regular visits to the homes of parties to enquire
about these payments.

In cases heard before the Family Tribunal, recalcitrant defendants are put
before court to show cause why they should not be imprisoned for failing to
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pay maintenance awards and are sometimes remanded in custody until they
pay the awards.

The courts sometimes advice an amicable settlement by the families of the
parties, and may appoint a mediator for the purpose. In other dispute resolu-
tion forums such as the CHRAJ, DSW and the informal institutions, the
same results were obtained through negotiations and mediation. These are
however not enforceable except by recourse to the courts. There are several
instances of cross referrals within and between institutions, formal and in-
formal.

Referrals are made where recommendations are not complied with or an
institution is of the opinion that a case referred to it could be appropriately
dealt with by another institution. Recalcitrant respondents are mostly re-
ferred by other institutions to the courts. Some complaints are referred from
district offices to regional offices. In almost all cases referrals were to the
Family Tribunal, the Police, and CHRAJ, a family meeting or the Chief’s
place.

The courts, CHRAJ, traditional authorities in the Ashanti, Northern and the
Greater Accra Regions and religious bodies, like the Asogli Traditional
Council at Ho, tended to attract the higher levels of compliance than the
DSW for example. The fear of being imprisoned for failure to comply plays
a major role in getting people to comply with the orders of the courts and
CHRAJ, which has the power to enforce its orders in court. The capacity of
traditional rules in exacting compliance with the orders they make is related
to the amount of authority and deference they wield in particular communi-
ties. Some traditional authorities are also capable of imposing sanctions on
defaulting persons.

The cost of accessing the courts range from ¢2,500 to ¢130,000 depending
on the reliefs sought. A Complainant is made to pay more when the reliefs
sought are many.

Applicants accessing LAB are exempted from paying filing fees. NGOs
such as AFLA, LRC, WILDAF, which also offer legal aid, sometimes re-
quire complainants to pay filing fees. The LRC almost always pays the
filing fees of complaints. In a few cases, complainants have on their own
volition paid filing fees or made donations to NGOs to cover some costs.

Legal shortfalls as seen in the resolution of child maintenance cases, take for
granted the contribution of the mother to the maintenance of child and there-
fore fails to take this into consideration when awards are being made. Main-
tenance awards are also computed on the basis of the ability of fathers to pay
and not the actual needs of the child. The definition of a parent in the Chil-
dren’s Act is limited to the natural or adoptive parents. This needs to be
reconsidered. The customary definition of a parent is broader and allows for
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the ingenuous mobilization of scarce resources for the development of the
child.

Other statutory laws on child maintenance have very limited scope. The
Criminal Code is limited to instances where child neglect is classified within
the bounds of the criminal, whilst the provisions of the Matrimonial Causes
Act is relevant only to children of a married or divorced couple and do not
benefit single parents. The provisions of the Intestate Succession Law only
allow children a right to maintenance from their dead parent’s estate, and not
when they are alive.

Given the limited knowledge about child maintenance laws, most people
relate more to child maintenance institutions and individual employees and
staffers of these institutions. The array of institutions in the child mainte-
nance world appears to give claimants some choice and some innovative
experimentalist manoeuvres. The key conclusion here is that the functionar-
ies of many child maintenance institutions are heavily influenced by tradi-
tional gender stereotypes that are unfavourable to women.

All traditions assign child maintenance roles to both parents on gender lines.
Women, as a result, are under a heavier burden to maintain their children.
Mothers who fail in the discharge of their maintenance responsibilities to-
wards their children come under a harsher regime of community/social sanc-
tions than fathers in the same situation.

The lineage affiliation does not affect the attitude of fathers to their chil-
dren’s maintenance. Fathers in both patrilineal and matrilineal communities
were just as likely to reject their parental responsibility at the slightest ex-
cuse. In the same vein, mother in the two descent systems had the same atti-
tude towards their children and took up as much of the rest of the child
maintenance responsibilities as they could when their partners defaulted.

The main recommendations of the research are:

= Women’s care giving role should be re-conceived and computed as
an essential component in making child maintenance awards;

= Standards of living for various categories of children should be
formally determined and utilised for making maintenance award
and not the fathers’ ability to pay;

=  Methods for curbing the practice where men are with several
women with whom they have children well beyond their means and
those of their partners need to be developed;

= Levels of supervision over natural parents within the communities
should be expanded as means of increasing the channels of pressure
of father’ to enhance their sense of commitment to their children;
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= The definition of parent needs to be rethought with a view to incor-
porating the much broader customary definition of that term;

= The activities of all child maintenance institutions both formal and
informal should be synchronized and the legal processes evolved to
guide the activities of each institution at the various levels. Each in-
stitution should be given specific lines of authority and distinct re-
sponsibilities in child maintenance cases;

= The institutions should be conceived of as occupying various levels
of operation in the resolution of child maintenance issues, with the
relations between the institutions standardized, and decision taken at
the lower levels informing the work of institutions at other levels.

= [t is necessary to specifically deal with how best to utilize the child
maintenance resources provided by traditional authorities and
NGOs in the area of child maintenance;

= In particular, the capacity of traditional child maintenance institu-
tions to ensure compliance with child maintenance awards through
the use of social pressures and various methods of appealing to the
conscience of members of community, thus helping to improve fa-
thers’ sense of responsibility towards their children, should be fur-
ther analysed, harnessed and deployed;

= More research is needed into the various ways in which the array of
child maintenance institutions complement and undermine each
other;

= There is the need to work towards greater levels of decentralisation,
especially financial decentralisation, in order to remove bureau-
cratic procedures that frustrate access to funds for carrying out the
wok of formal/state child maintenance institutions;

=  Special education packages on child maintenance will have to be
developed for specific target groups. These include workers in the
various child maintenance institutions and even the entire public, to
disseminate laws on child maintenance and the operations of child
maintenance institutions. Such educational programmes should also
target fathers and aim at sensitizing them to their responsibilities
towards their children.
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Child Maintenance in Plural Legal Systems in Ghana

CHAPTER ONE
INTRODUCTION

1.0 BACKGROUND

This study on Child maintenance falls under the Family Law Focal Area of
the German Development Co-operation (GTZ). The project is titled “The
Legal Advisory Services for Women at the Interface between Formal Law
and other Legal Structures in West Africa”. In Ghana, the project is known
as the Legal Pluralism and Gender Project.

The overall goal of the Legal Pluralism and Gender Project is to enhance
women’s rights in a plural legal system by initiating processes to generate
better responses to the economic and social interests of women. In order to
achieve this aim, the project has been conceived of as an action research
project designed to promote change at the local level and to advance the
rights of women. Additionally, the project is designed to explore alternative
approaches to bridging the gap between the two different systems of tradi-
tional living law (customary law) and the imported or received central state
legal systems through:

a. A re-examination of the plural legal system;

b.  An identification of priority areas for intervention;

c.  The promotion of dialogue among stakeholders in aid of these

interventions.

It is conceived that the interventions will be in the nature of an emphasis on
the rule of law and access to justice, including the protection of identified
vulnerable groups, and the promotion of mechanisms that ensure gender
equity. More specifically, this research project is part of a broader design to
develop and test enforcement strategies to promote shared parental responsi-
bilities in childcare and maintenance.

1.1 CHILD MAINTENANCE RESEARCH IN GHANA

Child maintenance is one of the fundamental rights granted every Ghanaian
child under the customary and statutory laws of the country. The closest
available definition of child maintenance is spelt out in Section 47 of the
Children’s Act 1998 (Act 560). The Act charges parents to maintain their
children and supply them with necessaries of health, life, basic education
and reasonable shelter. The obligation to maintain a child one brings into
this world is buttressed by criminal sanctions; parents may be prosecuted for
failure to maintain their children. Research has shown that both parents
were considered as being equally responsible for child maintenance in all
communities in Ghana (Oware-Gyekye et al 1995). Child maintenance ac-
cording Mensa-Bonsu (1994) is not a life-long right. The obligation on the
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part of the parent to maintain a child lapses when the child turns 18 years or
becomes economically independent unless that child is still in need of sup-
port. A child can be considered to be in need of support if the child is in
school for example. Again both customary and statutory laws in Ghana
ensure that the child whose parent is deceased and is in need of support has
access to maintenance. By custom the customary successor has responsibil-
ity to maintain all surviving children of the dead person. Statutory law en-
sures that a reasonable provision is made out of a dead father’s will for child
maintenance (Mensa-Bonsu 1994).

Many child maintenance institutions exist in Ghana. They have responsibil-
ity for ensuring that the legal provisions on child maintenance are enforced.
The institutions include the Department of Social Welfare (DSW), and the
Commission for Human Rights and Administrative Justice (CHRAJ), which
has been empowered by the 1992 Republican Constitution to protect the
human rights of children. Others include the Women and Juvenile Unit
(WAIJU) of the Police Service, the National Council for Women and Devel-
opment (NCWD), the Ministry for Women and Children’s Affairs
(MOWAC) and the Ghana National Commission for Children (GNCC). All
these institutions have important roles to play in child maintenance. The
GNCC was constituted by statute in 1979 (AFRCD 66) upon recommenda-
tion by ad hoc committee on the International Year of the Child (IYC) set up
by the Ministry of Foreign Affairs to prepare Ghana for the IYC. The Dis-
trict Assemblies have also been granted constitutional powers to promote
and protect the welfare of children they are also to enact appropriate bye-
laws to this effect. The Children’s Act' requires District Assemblies to set
up child panels to enforce maintenance orders and also give Family Tribu-
nals powers to grant maintenance orders against parents or guardians who
neglect to maintain their children.

These customary and statutory legal provisions notwithstanding many Gha-
naian children are denied the right to maintenance. Several studies and
newspaper reports lament the increase in the abuse of children’s rights in
Ghana, in the form of child trafficking, ritual slavery, and child labour, sex-
ual abuse and streetism. A Daily Graphic article of February 13 2003 noted
on page 11 that about 800,000 children lived in the streets of Accra alone.
Of this number, 49% were children of the streets and 51% live with families
but were forced to find solace on the streets away from harsh conditions at
home. Statistics from legal institutions show progressive increase in mainte-
nance cases each year. According to the UN Ghana Report on the Situation

' Section 27
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of Children and Women for the year 2000 the DSW and CHRAJ were deal-
ing with increasing cases of child neglect. In an earlier work, the Ghana
Country Report 1997 on children the fact that many Ghanaian children have
to work in order to maintain themselves and the rising incidence of streetism
is used as evidence of the fact that the right to maintenance for many chil-
dren is being denied. Several factors have been identified as being responsi-
ble for the failure on the part of parents to meet their child maintenance ob-
ligation.

The main cause of child neglect and parental inability to maintain their chil-
dren in Ghana in some instances is due to inability arising out of poverty
caused by low incomes. Evidence from legal aid institutions which deal with
maintenance cases suggest that some parents are finding it increasingly dif-
ficult to provide the necessary care for their children. Average household
expenditures in Ghana exceed average household incomes and therefore
affect parents’ ability to maintain their children. In situations where the
parents are too young especially in instances of teenage parenting young
single mothers are left to bring up their children with no support from puta-
tive (Ghana Country Report 1997, and the Situation of Women and Children
in Ghana 2000).

Traditional practices have also been identified as a major factor promoting
parental neglect or irresponsibility. One such practice is the mode of reckon-
ing decent amongst the matrilineal Akans of Ghana which makes children
and their fathers members of different extended families. This excludes chil-
dren from any benefits derivable from membership of their father’s family.
The Intestate Succession Law 1985 (PNDCL 111) has ensured that such
children benefit from the estate of their deceased fathers who happen to die
intestate. There are however a range of other benefits that are denied them.
An example is the right to succession to office. Although Akan practice
assigns fathers responsibility for maintenance of their children, the mode of
reckoning dissent increases the mothers’ stake in ensuring that their children
survive into adulthood. Some patrilineal communities like the Bongo Dis-
trict of Upper East Region of Ghana deny children born out of wedlock to
maintenance rights from their natural fathers. Such a child is considered the
responsibility of the mother’s parents (Ghana Country Report 1997). Not all
customary practices absolve fathers of their responsibility. The Dagombas
in the Northern Region believe that children are not responsible for their
birth and as such should not suffer neglect. For them the care children re-
ceive is the same which they return to their parents in their old age.

Oware-Gyekye et al (1995) place an important premium on the role of the
institution of marriage in prompting a greater sense of responsibility in fa-
thers. To them marriage can exercise the minds of men so wonderfully that
they take their responsibility seriously. They noted that children born into
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wedlock have better care than those outside it. Again most custody arrange-
ments upon divorce or separation fail to give fathers’ custody of children
below a certain age. In such cases, fathers generally refuse outright to meet
their responsibilities toward such children.

Two issues closely related to child maintenance are women’s rights to in-
heritance and protection in marriagez. Generally, divorce and widowhood
are more severe on women because traditional arrangements do not recog-
nise women’s contribution to property acquisition of the husband. An ex-
amination of the profile of indigent parents in cases of child neglect outlined
in the report on the Situation of Children and Women (2000) revealed that:
a.  There was an increased tendency for many fathers to be irresponsi-
ble towards children;
b. Many cases of fathers neglect involved parents who were either
separated divorced and in casual or informal relationships;
c.  Fathers were involved in several unions and were forced to share
their scarce resources among many children and thereby reducing
the quality of care for their children.

According to Brown (1994) studies have indicated that responsibility for the
care of children is increasingly becoming a mother’s alone for several rea-
sons.” Bukh 1979 for example notes that mothers feel themselves more
closely related to their children and more directly responsible for their needs.
The practice of providing “seed money” has become a convenient escape
route for men from their duty to maintain their children. When husbands
give their wives capital to trade (“seed money”) they expect that the wives
will utilise the profit from the trade to take care of their needs and those of
their children forever (Ghana Country Report 1997).

Women who have custody of children in non-marital relationships as well as
those who live apart from their husbands are known to experience difficul-
ties getting males to contribute towards the maintenance of children. Igno-
rance on the part of the mother however leads to an under utilisation of the
statutory legal provisions that could have supported their efforts in getting
the fathers of their children to live up to their paternal responsibility of main-
taining their children. This ignorance, according Kutsoatsi of the Depart-
ment of Social Welfare (DSW) is a general problem in Ghana. Most people

> GTZ Legal Pluralism and Gender Pilot Project: Workshop on Promoting Gender
Equality in Family Law in Ghana’s Plural Legal System—The Case of the Volta
Region Feb 2002

*See also Bleek 1975 who makes a similar observation for the matrilineal Kwahus of
the Eastern Region of Ghana.
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are unaware of child maintenance laws and as such provide very little en-
couragement for women who set out to utilise such legal systems. Newspa-
per reports expressed concern about the lack of awareness in Ghana about
the observance of children’s rights and legal provisions that protect them.

Other factors relate to the enforcement institutions. First, only formal courts
of law can legally enforce maintenance orders. Other forums for the resolu-
tion of child maintenance disputes often have to resort to courts to secure
compliance from recalcitrant clients. Second, child maintenance institutions,
especially the courts, are over burdened by the volume of work and causing
delays in the administration of justice, including the hearing of child mainte-
nance petitions. Again, the institutions have no monitoring procedures to
ensure that those against whom orders are made comply with them. Other
problems relate to the attitude of justice delivery officers who are influenced
by traditional gender stereotypes that are unfavourable to women.

For Mensa-Bonsu (1994), a scrutiny of the legal rules on child maintenance
reveals several shortcomings that tend to place undue pressure on the parent
who has kept custody of the child, usually the mother. She made these ob-
servations with regard to the repealed Maintenance of Children’s Decree, but
most of her observations still hold good for the statutory child maintenance
laws currently in operation. The decree, she noted, fails to compute physical
care as a contribution to child care and as such rids the non-custodian parent
(usually the father) of any vested economic interest in the level of care the
child enjoys. The Courts are generally more inclined to share responsibility
of maintenance between both parents. Fathers are usually mandated to pay
monthly allowances, school fees and all other educational and health costs.
Mothers are usually ordered to supplement monthly allowance and to supply
child’s regular clothing. The custodial parent (usually the mother) is left
with no choice. She has to meet all needs of the of the child or risk social
ridicule.

Another shortcoming she observed was the fact that the considerations used
to determine maintenance levels awarded are based on factors none of which
addresses the special needs of the child. They are based rather on:
a. Income and wealth of both parents/persons legally able to main-
tain child;
b. Any impairment of earning capacity of person with duty to main-
tain the child;
c. Financial responsibility of person with duty to maintain child with
respect to the maintenance of other children.

Finally, the fact that maintenance orders are prospective encourage feet
dragging. The incentive for wilful delays could be reduced considerably if
orders could be made from the date a person ceased voluntarily to honour
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financial obligation to maintain a child. In such an instance the arrears of
maintenance will be reasonable (Mensa-Bonsu 1994).

Efforts have been made in Ghana to reform laws to make them more respon-
sive to the specific needs of children and to reflect constitutional and inter-
national conventions on children. The year 1995 marked the beginning of
Ghana’s attempts to compile into one all child related laws. The result was
the enactment in 1998 Children’s Act (Act 560). Later in 2001 a Criminal
Code Procedures Amendment Bill that seeks to guide the administration of
juvenile justice was placed before parliament for deliberation.

Ghanaian women continue to play a dominant role in the upbringing of chil-
dren. Rural women tend to have two times as many children as their urban
counterparts and are also more likely to bear the burden of being active
breadwinners of their household. Gender becomes a critical factor in this
instance in getting Ghanaian children access to one of their fundamental
rights, maintenance. Gender roles increase women’s responsibility to pro-
vide care for their children despite the economic conditions in which they
find themselves and absolve fathers of the same responsibility. Women’s de
facto limited rights in and outside marriage denies their children access to
maintenance from their fathers. Child maintenance therefore becomes in-
creasingly women’s legal rights issue. The concern of this study is the type
of legal structures that Ghanaian women operating in a plural legal system
have access to in their quest to provide the best for their children by way of
maintenance; the systems they are able to utilise to secure additional re-
sources to maintain children in their care and how responsive these systems
are to their gendered positions.

1.2 STUDY OBJECTIVES

The study in the main sought to gather the information required for forming
the basis for developing proposals to review and strengthen existing laws
and institutions for the enforcement of maintenance orders.

The specific objectives that guided the study were to:

a. Assess the level of awareness and utilisation of laws on child
maintenance within the various communities;

b. Identify problems faced by institutions in the enforcement of main-
tenance orders;

c.  Examine how the various legal systems in operation with respect to
child maintenance impact each other;

d. Identify ways in which institutions that deal with child mainte-
nance cases can be strengthened in order to enhance women’s ac-
cess to justice.
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The FLFA is based on the premise that women and the rural poor have un-
equal and inequitable access to justice in plural legal systems and as a result
have fewer opportunities for the enhancement of their legal rights. There is
need for research on the impact of plural legal system on women and ru-
ral/urban poor to develop possible strategies to enhance women’s access to
resources to support children in their care. It is the expectation of FLFA that
the research on child maintenance will gather information on childcare and
maintenance practices in Ghana's pluralistic legal system. The research is
also expected to provide information on child maintenance cases actually
dealt with in family and other tribunals, courts and forums. Such informa-
tion will lead to proposals for reviewing and strengthening existing laws and
institutions for the enforcement of orders. Other outcomes envisaged are the
identification of other institutions that can be used to strengthen enforcement
of maintenance orders.

1.3 ISSUES EXAMINED AND STRUCTURE OF THE RE-
SEARCH REPORT

The first chapter examined the background to the study by reviewing studies
and reports on child maintenance in Ghana and highlighting concerns about
the state of children in Ghana. Thus the state of children in Ghana, the rea-
sons for increased abuse of children’s rights, inadequate access to legal insti-
tutions to secure much required resources to support the development of
children to full well rounded adults and gap in the laws on child maintenance
are all discussed in this chapter

The second chapter describes Ghana’s plural legal systems. Generally,
Ghana is identified as having several legal systems that run concurrently.
These systems are mainly the formal statutory legal system, the more infor-
mal customary rules and living law, and an array of religious and mixed
rules that form an identifiable third system. There are as many customary
laws as there are ethnic groups in Ghana, and this further complicates the
picture. This state of affairs produces problems when one system conflicts
with the other or where the circumstances produce difficulty in determining
which system of laws should apply. In such instances, the hegemony of
statutory law often takes over and resolves confusion, but not without dis-
sent and dissatisfaction, sometimes fracas.

The various legal systems are enforced by institutions. The effectiveness of
an institution in ensuring compliance with the system of laws it is supposed
to uphold is determined largely by state backing and recourse to sanctions,
operational resources, and deference for the system of laws. Traditional
institutions for example, have varying levels of authority dependent on rec-
ognition by the community, the powers of the traditional authority and the
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relevance of the institutions in the community. The efficient functioning of
the formal state institutions are largely determined by effective enforcement,
which is in turn largely dependent on resources provided by government to
execute their duties. These issues are discussed in chapter three. That chapter
also outlines the various functions of the institutions, their ranking as to
usage and effectiveness and how they are generally perceived by various
categories of respondents. The chapter also notes the logistical, organisa-
tional and human resource capacity problems of the various institutions.

The third chapter analyses data from research interviews conducted in 5
regions in Ghana, namely Ashanti, Greater Accra, Northern, Volta, and
Western Regions. It outlines the key themes that arise from real cases that
were dealt with by these institutions discussed in chapter two in the years
2000, 2001 and the first quarter of 2002. This analysis includes the types of
services provided; the types of documents reviewed; the types of cases han-
dled; and gender differentiation by status of parties. Typical reasons for
seeking maintenance, factors affecting access to law enforcement mecha-
nisms and costs as well as mechanisms for calculating incomes of child
maintenance debtors are also captured in this chapter. The fourth chapter
uses the outcome of discussions in the third chapter to identify gaps between
the legal rights of children and the enforcement of these rights. The conclud-
ing section highlights the main, themes, issues and findings in the preceding
chapters, makes conclusions based on these findings and offers recommen-
dations for law reforms as well as further research to enrich attempts at mak-
ing child maintenance legal provisions more accessible and effective. These
recommendations are geared towards promoting an enhance sense of shared
parental responsibility towards maintenance of the Ghanaian child.
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CHAPTER TWO
GHANA’S PLURAL LEGAL SYSTEM

2.0 BACKGROUND

Ghana’s legal system is pluralistic. The 1992 Constitution of Ghana, (which
is the highest law of the land) provides in its article 11 (1) that “The laws of
Ghana shall comprise-
a.  This constitution;
b. Enactments made by or under the authority of the Parliament es-
tablished by this Constitution;
c.  Any orders, Rules, Regulations made by any person or authority
under a power conferred by this Constitution;
d.  The existing law; and
e.  The common law.”

The common law is said to comprise the rules of law generally known as the
common law, the rules generally known as doctrines of equity and the rules
of customary law including those determined by the superior courts of Judi-
cature. Customary law is defined to mean the rules of law which by custom
are applicable to particular communities in Ghana.

Patently missing from the above categorization of the sources of Ghana law
is that body of law that may be referred to as “Religious Law” for want of a
better expression. It is common knowledge that the majority of Ghanaians
adhere in one way or the other to a belief system which comes with various
rules, customs, conventions, practices and norms that are considered binding
in various decrees on adherents of that belief system. Notable among these
are the Christian and Islamic or Moslem faiths. The other significant belief
system, Traditional African Religion, is unjustifiably equated to customary
law. The legal status of these religious laws has been debated for some time.
Judicial thinking suggests that they are unenforceable rules. The case of
Acheampong v Marshall (Unreported, Divisional Court, Accra, 11" No-
vember 1959), is illustrative of this point. In the face of the inequitable cus-
tomary law rules on intestate succession especially in matrilineal communi-
ties, the Basel Mission Society of Akim Abuakwa evolved new succession
rules for the benefit of its Christian community. The church did not only
assist in and supervise the distribution of the estate of a deceased member,
but also in some cases appointed an administrator of the estate. The church
went further to assist in the settlement of disputes that arose after the appor-
tionment of the estate. Parties generally agreed and indeed felt bound by the
rules of the church on intestate succession. In the particular case under dis-
cussion, an attempt was made to apply the rules of the church to the distribu-
tion of the estate of an intestate. The court held that the rules of a religious
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denomination on intestate succession were not enforceable by the court be-
cause they were not part of the laws of Ghana. This position has not changed
to date. Aside the bodies of law recognized by the Constitution, the majority
of Ghanaians feel themselves bound by various Religious Laws. Yet the
state does not recognize these laws as binding and enforceable.

In some limited situations, state laws have specifically incorporated Reli-
gious Laws by reference. The Marriage of Mohammedans Ordinance (CAP
129) provides in its section 10 that “On the death of a Mohammedan whose
marriage has been duly registered under this Ordinance, the succession to his
or her property shall be regulated by Mohammedan law.” Although section
10 of CAP 129 was repealed by the Intestate Succession Law, 1985,
(PNDCL 111), the particular incorporation of Religious Law by reference
was operational in Ghana between the 30" day of December 1907 (when
CAP 129 came into force) and 1985 when PNDCL 111 came into force.

By a more complex process of argumentation, it can be said that Religious
Law is applicable as the personal law of persons in particular communities
in Ghana. The Courts Act, 1993 (Act 459), as variously amended, provides
that the personal law of a person shall be “the system of customary law to
which he is subject or to the common law where he is not subject to any
system of customary law...”. Since customary law is defined by the Consti-
tution as “the rules of law which by custom are applicable to particular
communities in Ghana”, it will follow that where in a particular community,
the rules of custom applicable are Religious Law, and same will constitute
the customary law of that community. In Ghana, various settler communi-
ties, comprising Muslims from Sahelien Africa and other neighbouring
countries exist. These communities, popularly called “Zongo’s”, regulate
their affairs according to the dictates of the Holy Qur’an. The resistance of
Muslims to the operation of the Intestate Succession Law, (PNDCL 111),
springing mainly from these communities was partly justified on the grounds
that the Qur’an has stipulations on Intestate Succession which they consider
binding on them as Muslims. It is therefore arguable that in these communi-
ties, their proper customary law, as defined by the Constitution, is Islamic
Law. What makes this contention stronger still is the fact that no particular
customary law, defined as the rules of law applicable to particular ethnic
groups, is applicable in these communities. Again, the individual members
of the community subsume their ethnic customs and norms to those pre-
scribed by the Holy Qur’an. “In many of these communities, Muslim mar-
riages were introduced either forcibly by rulers on an unwilling people, or by
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Muslim immigrants and superimposed on the existing indigenous institu-
tions or gradually and willingly adopted by native members as a necessary
and compulsory aspect of their new religion”.4 For all intents and purposes,
Islamic law is their customary law. This is because the different ethnic
groups from within and outside Ghana who conglomerate in these communi-
ties form a new culture, a new way of life, indeed a new customary law
based on the Islamic faith. That new culture based on the Islamic faith must
pass as their customary law. It is clear therefore that the systems of law that
are simultaneously operational in Ghana today are:
a. the formal statutory legal system, mostly inherited from colonial
rule;
b. the more informal customary rules with a veneer of constitutional
and statutory endorsement and living law as well as;
c.  An array of religious and mixed rules and practices that form an
identifiable third system.

2.1 LEGAL PLURALISM AND THE CONFLICT OF LAWS
2.1.1 Conflict of Laws in a Plural Legal System

From the above analysis, one can conclude that Ghana’s legal system is
pluralistic. Legal pluralism is generally defined as a situation in which two
or more legal systems co-exist in the same social field; a state of affairs in a
social field in which behaviour pursuant to more than one legal order oc-
curs.” From a purely juristic point of view, it posits a situation where the
sovereign commands different bodies of laws for different groups of the
population and when all these parallel legal regimes are all dependent on the
state legal system’. The different systems of law “apply concur-
rently. .. without spatial separation within a single territorial jurisdiction™.” In
Ghana this is reflected in the existence of customary law and statute law
rules sometimes on the same subject. In the words of one Ghanaian jurist,
“customary law is...the greatest adjunct to statutory law and the common

*Ken Y Yeboa, “Bigamy and Islamic Marriages in the Law of Ghana: The Legisla-
tor’s Dilemma or Studies Silence”, VOL XIX (1993-95) RGL 69.

> Sally Engle Merry, Legal Pluralism, Law and Society Review, Volume 22, Number
5 (1988) p 870.

® Kwamena Bentsi-Enchill, the Colonial Heritage of Legal Pluralism, Zambia Law
Journal, Vol. 1 No. 2; Ibid, p. 871.

7 Allott, Essays in African Law, p. 154
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law”® in Ghana. In a pluralistic legal system behaviour pursuant to more than
one legal order may be expected in a particular social field. The individual is
subjected to different, and potentially conflicting, systems of law at the same
time.

The classic example of a situation of legal pluralism is the introduction of
European colonial law into various African countries. This automatically
created a plurality of legal orders. For a long time, the judicial set-up in Brit-
ish Colonies concealed the internal conflict of laws in the colonies. The dual
system of courts meant that a party seeking a remedy under the native law
invariably went to the native court whilst a party seeking a remedy under
English Law went to the “English Courts”. Although the “English Courts”
were empowered to apply native law in certain cases, an analysis of the
cases of that time tends to show that the choice of court carried with it the
choice of law, thus obviating any internal conflict of law issues.’

An imperceptible casualty of the hype associated with “classic legal plural-
ism” was the fact that legal pluralism goes deeper than the imposition of
European law upon traditional law. The colonized societies were legally
pluralistic before the advent of European adventurers. In Ghana for example,
pre-eighteenth century Islamic missionaries had imposed Islamic law upon
various parts of northern Ghana well before those territories were declared
British Protectorates in the early twentieth century.

Legal pluralism of the nature described above is bound to present its own
challenges. It envisages a situation of interaction and co-existence between
different legal orders. This raises the issue of the relationship that should
exist between the various legal orders. Whilst in some cases the various legal
orders are allowed to co-exist in a parallel and independent fashion as de-
scribed above, in other cases there is the subjugation of one system to the
other.

Ghana appears to have adopted the later approach especially as regard the
relationship between statute law and customary law. Under colonial rule,
customary rules and practices were applied by the courts if they were not

8 Per Archer J (as he then was), in Re Antubam (Decd); Quaico v. Fosu [1965] GLR
138, at 144.

’ Oluwole Agbede, “Conflict between Customary and Non-Customary Systems of
Law: Preliminary Observations”, VerfassungUnd Recht in Ubersee Vol. 5 No. 4. p.
415.
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“repugnant to natural justice, equity and good conscience”.'® Since Ghana

attained Republican status, the customary laws of various communities have
been treated as part of the laws of the country and the only test for their va-
lidity is whether they fulfil those conditions which come under the general
law of Ghana must be satisfied by all customary laws. They must not be
inconsistent with the general law of the land (including the Constitution) and
not contrary to national aspirations or public policy. Article 26(1) of the
1992 Constitution, for example, provides that “Every person is entitled to
enjoy, practice, profess, maintain and promote any culture, language, tradi-
tion or religion subject to the provisions of this Constitution”. In some in-
stances laws are passed to do away with long standing customary practices.“
In many instances, however, the modelling of laws along an English pattern
has led to a situation where rules of local statutes exist side by side with the
rules of customary (and sometimes religious) law.'> The approach adopted
above has often resulted in a dichotomy between the living law and the law
on the statute books or that applied by the courts. The idea that there exists a
relationship between the social infrastructure of a given society and the
workings of the legal systems which presides over it is true of the various
communities in Ghana. Custom is the outcome of generations of experience
under conditions which can hardly be fully appreciated and one must always
be cautious in making judgments about customs.

Legal pluralism also creates a complex of legal problems such as the need
to decide which particular rules apply to a particular transaction; or deter-
mining the particular group an individual belongs to and how one becomes a
member of such group and thus subject to its laws; how an individual can
change the law applicable to him/her as a member of a group; what choice of
law rules must exist for issues between people of different groups and the
determination of whether a particular system of law applies in a certain geo-
graphical area.

In Ghana, the relationship between common law (narrowly defined to in-
clude equity but excluding customary law) and the customary law properly
so called has not been clearly stated. Indeed, the Constitution defines com-
mon law to include customary law and one is at a loss as to what happens

19 Section 87 of Courts Ordinance Cap 4 (1951 Rev)

""" Article 26(2) of the 1992 Constitution provides that “All customary practices
which dehumanize or are injurious to the physical and mental well-being of a person
are prohibited”.

"2 Oluwole Agbede, Supra, p. 416.
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when these two, otherwise distinct, bodies of law conflict. Again, the rela-
tionship between the various customary law rules and as between customary
law and Religious Law that has attained the status of customary law, in the
event of a conflict has not been precisely defined. In such a situation the
court may apply such rules as will enable it achieve a result that conforms to
natural justice, equity and good conscience".

One area in Ghana where conflicting customary law rules produced injustice
was the law relating to membership of family by children, which member-
ship determines their right to succeed to property. The rule was that the child
belonged to his mother’s and father’s family in matrilineal and patrilineal
communities respectively. Thus, in the case of a mixed marriage between a
woman from a patrilineal community and a man from a matrilineal commu-
nity, the strict application of the above rule of each family system would
lead to the conclusion that the child belonged to neither family. To avoid
such a result, such a child was considered to be a member of either the
mother’s or father’s family depending on which family the child more
closely identifies with.

2.1.2 Classical Conflict of Laws in the Ghanaian
Courts

As noted in the previous section, the relationship between the common law
and the customary law has not been clearly stated. The same is the case in
the relationship between the various customary law rules, and as between
customary law and Religious Law that has attained the status of customary
law. As in the case of the determination of a person’s membership of a fam-
ily in the face of conflicting customary law rules (noted above), the court
may apply such rules as will enable it achieve a result that conforms to natu-
ral justice, equity and good conscience. This section discusses a number of
conflict of law issues in this area and their resolution in court.

In King v Elliot [1972] 1 GLR 54 the issue arose as to whether a foreigner
who had acquired a Ghanaian domicile of choice had by reason of that be-
come subject to customary law such that same should govern the devolution
of his property. The court held that such a person does not become subject to
a particular customary law unless he could be shown by positive evidence
regarding his manner of life to have embraced that system of customary law.
There must in such a case be definite and unmistakable signs on his part

B Rule 5 of S. 54 of the Courts Act 1993 (Act 459).
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evidencing his adoption of the customs of the community in question. In
Savage v Mcfoy (1909) 2 Ren. 504, the issue arose as to whether a non-
native can contract a customary law marriage. It was held that a non-native
can not marry under the customary law on the assumption that unions in-
volving polygamy are prohibited by English law. In Davis v Randell [1963]
1 GLR 382, however, the marriage of a Sierra Leonean under Fanti custom-
ary law was recognized by the Ghanaian courts as valid.

The cases also suggest that although a foreigner may not enjoy the benefits
of customary law without positive exertions on his part, he may be bound by
customary law liabilities nonetheless. In Adjei v Ripley 1WALR 62 the
plaintiff, an African woman, was the mother of a child fathered by the de-
fendant, a European. The parties were not married. The plaintiff sued the
defendant for maintenance of the illegitimate child. It was held that where a
man not normally subject to native custom enters into concubinal relations
with an African woman and had a child with her, his liabilities (and rights if
any) should be determined by the same rules as would apply in similar cir-
cumstances to a man who is subject to native custom. In Whittaker v
Choiteram [1971] 2 GLR 267, Azu Crabbe JSC attempted to explain the
above case thus: “Ripley’s liability to maintain the child was not because he
had agreed or was taken to have agreed to be governed by customary law.
By his act of having an issue with Madam Dua, he had committed a wrong-
ful act (call it a tort) by the law of the place of commission. It is a principle
of the common law that when a tortuous act has been entirely committed in
England, no foreign element in the case such as the nationality of the parties
is relevant to liability and the issue does not concern the conflict of
laws....That principle will hold good in a tort committed in Ghana. So in
imposing the liability or maintenance on Ripley it was irrelevant that he was
a European. Consequently the question of having subjected himself to cus-
tomary law did not in my opinion arise”.

Legal pluralism subjects the individuals to a broad array of rules which pro-
vides them with alternative causes of action and indeed institutions for seek-
ing remedies. This allows for flexibility, provides the individual with choice
but is at the same time apt to confuse. The individual may also be painfully
unaware of the existence of some of these rules and cannot avail him/herself
of same. The case of Acheampong v Acheampong (1967) CC 59, illustrates
the advantage of alternative causes of action. In that case the defendant had
married the plaintiff under customary law but had refused to convert the
marriage into a marriage under the marriage Ordinance as he promised. A
marriage under the Marriage Ordinance, CAP 127 has different incidents
from a customary marriage. For example, the latter type of marriage does
not permit of polygamy whilst the former type of marriage generally does.
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The wife instituted action for damages for breach of promise to marry. The
husband contended that a customary wife cannot sue her husband in tort
whilst the marriage subsists. In rejecting this submission it was held that the
common law legal fiction that husband and wife are one in law was not part
of the customary law. Consequently, a customary wife is capable of suing
her husband in the same way as she can sue any other person.

Sometimes, the remedies provided by one system are better than those pro-
vided by another. This was the position in Ghana under the Maintenance of
Children Act 1965, (Act 297) as regards remedies available for neglect of
duty to maintain one’s child. Under section 9 of the Act the amount of main-
tenance payable was not to exceed N¢ 10.00 a month. At this same time
under customary law, the amount which a father or successor was to spend
on maintenance of a child was a reasonable sum, the quantum of which was
limited only, in the case of the father, by consideration of his means and in
the case of a successor by the amount of money he had inherited. It is there-
fore not surprising that in Owusu v Agyapong [1971] 1 GLR 56, it was held
that the customary right of a child to be maintained by the father, which right
subsisted against the successor, to the extent of the estate coming into her
hand, was not the same as the statutory right for a maintenance order under
Act 297. To the court the customary right of a child to be maintained re-
mained unaffected by Act 297, for the latter merely provided a new addi-
tional remedy to existing customary law remedies, eligible at the district
court. This holding, which is still good law today, is of paramount impor-
tance and will be set against the empirical findings of this research project in
the following chapters.

As is apparent from the above discussion, the co-existence of these various
legal orders produce choice of law problems of a nature quite different from
those for which rules of private international law have been formulated. For,
while the latter is concerned with choosing between territorially based sys-
tems of law, “internal conflicts of laws” is concerned about choosing sys-
tems of law that apply concurrently without spatial separation within a single
territorial jurisdiction.14 Section 54 of the Courts Act, 1993 (Act 459) at-
tempts to provide some guidance for resolving issues arising out of transac-
tions involving internal conflict of laws. According to the provision, such
issues shall be determined according to the system of law intended by the
parties to the transaction to govern the issue or the system of law which the
parties may from the nature of the transaction be taken to have intended to

'* Oluwole Agbede, Supra, p. 415.
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govern the issue. Thus, for example, in the absence of statutory rules to the
contrary, the rights and liabilities of parties to a customary marriage and
issues arising therefrom must, prima facie, be governed by customary law.

2.1.3 Neo-Classical Conflict of Laws and the Ghanaian
Courts

In the light of the above challenges of legal pluralism some have suggested
the evolution or creation of a unified legal system often drawing on models
of European law. Such endeavours to adopt uniform state law however is
often met with pockets of intense resistance from those groups whose laws
have been preserved in some fashion and are threatened by such attempts at
unification." A classic illustration of this in relation to Ghana is the Intestate
Succession Law, 1985 (PNDCL 111). One of the major aims of the law was
to establish a uniform intestate succession law which would be applicable
throughout Ghana irrespective of the type of marriage contracted by the
intestate or the kind of community to which they belonged. Research how-
ever indicates that various communities still adhere to the customary rules
on intestate succession in blatant disregard of the law."®

Others have suggested that the various legal orders, especially customary
law, should be left to evolve and grow separately and independently of each
other. Such an approach it is suggested, would lead to the production of a
legal model similar to those that are found in former British Colonies in
Asia, namely a legal mosaic. A legal mosaic results out of the co-existence
of a number of legal systems almost side by side with each other. India and
Sri Lanka provide a classic example of such a formation. India recognizes
the existence of three legal systems functioning independently of each other.
These are Hindu Law, Moslem law and the Common Law.

On this point a special case has often been made for customary law. The
customary law it is suggested is a progressive system. Its basic principles are
so elastic in their application as to make them capable of application to any
stage in the cultural, social and economic progress of the nation. In Eshum v
Johnfia [1982-83] GLR 441 at 452, Twumasi J admonished:

1 Sally Engle Merry, Supra, p. 874; Oluwole Agbede, Supra, p. 416.
'® E.V.0. Dankwa , Comparative studies of customary and modern legislation in the
area of the family, inheritance , marriage and fertility rights , December 2001
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“since customary law consist of the customs and usages of the
people it is the people themselves who can change or modify it.
The duty of a court is to endeavour always to ascertain and apply
the customary rules and usages in force at any particular time in
the community. Since customary law is elastic and progressive...
our people who live in the modern world should be credited with
the capability to adapt their customs and usages to modern situa-
tions without coercion from an external authority. Once external
coercion, judicial or legislative, is brought to bear on the customs
and usages of the people, there is bound to be the polarization of
what is actually practiced by the people in their day to day lives
on the one hand and the judicial decisions or legislative enact-
ments on the other. There should always be a judicious parallel-
ism between the law making process and the advancement of the
practices, customs and usages of the people to avoid frustration”

This opinion runs completely contrary to that of the proponents for a unified
legal system. The debate will continue for a long time to come.

2.2 LEGAL PLURALISM, CONFLICT OF LAWS AND CHILD
MAINTENANCE IN GHANA

One area of Ghanaian law where legal pluralism finds expression is that of
child maintenance. There exist bodies of statutory law, customary law and
even religious laws on child maintenance. Ghanaian society places great
premium on children. Indeed inability to have children is considered a great
misfortune. The protection and care for children is thus of concern to all. No
precise definition of what constitutes child maintenance has however been
found both at customary law and in statute law. To some, child maintenance
involves giving to the child such maintenance training and education as
should make him/her a useful member of society and the community in
which he/she lives. To others it transcends the mere provision of the neces-
saries of health and life to encompass the satisfaction of the emotional and
spiritual needs of the child. Whatever position one takes, child maintenance
entails acts aimed at improving the child’s condition such as the care and
proper training of the child on the lines required by social and economical
exigencies. We examine closely child maintenance laws in Ghana in the
sections below.
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2.2.1 The Customary Law on Child Maintenance

In customary law, a child belongs to his or her family as an incident of birth.
The customary family consists of groups of persons lineally descended from
a common ancestor exclusively through males (in communities called patri-
lineal for this reason) or exclusively through females starting from the
mother of such ancestor (in communities called matrilineal for this reason).
Faryosey, in her work, identifies four major descent systems in Ghana: the
patrilineal, matrilineal, double lineal or dual system and the bilateral system.
The patrilineal descent group is made up of all females and males who are
descended through the male line only from a common ancestor. Succession
and rights to inheritance pass through the male line. The Ewe, Ga-Dangme,
Talensi, Bulsa and the Kusal are examples of ethnic groups that have patri-
lineal descent. Women have no right to inherit property amongst the Gbi of
the Volta Region of Ghana widows have to return to their patrilineage from
marital homes after the death of their husbands. The two kinds of family
systems, which are generally recognized under Ghanaian customary law, are
the matrilineal and patrilineal systems and every individual is deemed to
belong to either of these for the purpose of succession to property and office.

In the matrilineal system the descent group is made up of all female and
males who trace descent through a female line form a common ancestress.
Within the double or dual system the individual belongs simultaneously to
two descent systems the mother’s matrilineal and the father’s patrilineal
descent group. The Lolagaba and Mo of the Upper West Regions of Ghana
practice the dual system. Even though the right to inheritance is transmitted
through both lineages, moveable properties like houses farms are passed
through the patrilineage only. This makes the patrilineage still an important
group for the transfer of socially valuable resources.

In the bilateral system, individuals are not born into a predetermined group
but have several possibilities of kinship ties, which can be utilised for pur-
poses of kin alignment (Dagomba). Succession and inheritance though are
passed through the partilineage and women’s right to inheritance are limited
to positions as sisters and mothers and not wives. Women only have usu-
fructory rights and cannot take decisions regarding lineage property. Wives’
rights to the use of their husbands’ properties is the prerogative of the male
members of the lineage (Fayorsey 2003).

Kin groups differ in rules of descent and affiliation to lineages. The basic
qualification for lineage affiliation is one’s relationship to female or the male
ancestor which in turn determines qualification for succession or inheritance.
All have varying degrees of segregation in conjugal roles in respect to do-
mestic labour as well as ownership and management and inheritance of ma-
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terial resources. Irrespective of the community to which one belongs, the
fundamental principle of the customary law has been that a father is under a
legal duty to maintain his child however begotten. Ollennu, noted:

“While young, the children are entitled to maintenance. It is the
duty of the father or the father’s family to maintain the children,
to exercise disciplinary authority over them, to find work for them
such as put them to a trade or profession, to marry for them and
find them a place in society e.g. in the army groups. The father
does this because they as his children carry his spirit”"’.

Thus in Adjei v Ripley (1956) 1 WALR 62, it was held that a father was
bound by customary law to maintain his child at customary law however
begotten. The duty of a father to maintain his child is an absolute legal duty
at customary law. A father is not excused from liability by reason that he is
no more married to the mother. In Amartey v Sarah [1976] 1 GLR 279, the
plaintiff and defendant had been customarily married. The defendant
stopped maintaining their two children when the plaintiff was pregnant for
the third time. The two children were in secondary school and were sent
home for non-payment of fees. In this action for maintenance by the mother,
the father contended that it was not his will that the children should receive
secondary school education and also that he had another wife and seven
more children to support. The High Court rejected these contentions holding
that it was a father’s liability to maintain his children however begotten.
Neither is this duty on the father relieved by virtue of the fact that some
other person has assumed responsibility.

Another case illustrative of this state of the customary law is Commissioner
of Police v. Ewiah [1956] 1 WALR 69 .By section 72 of the Courts Ordi-
nance 1950, any police officer having reasonable ground to believe that a
juvenile has a parent or guardian who does not exercise proper guardianship
was empowered to bring such juvenile before any court. The court if satis-
fied that such a juvenile needed care and protection could commit this juve-
nile to the care of any fit person willing to undertake that responsibility. In
1955, two children of Alex Tawiah (an Akan) were brought before the juve-
nile court at Sekondi, as having a parent or guardian who did not exercise
proper guardianship. Before the proceedings in the Juvenile court, the chil-
dren’s aunt had removed them from their father’s house on the ground that
the father had failed to observe his parental responsibilities. Later on, the

17 Ollennu, the Law of Succession in Ghana, 1960, p 19.
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juvenile court made a fit person order in favour of the aunt and ordered the
father to pay £G 2 per month in respect of each child. It was against this
payment order that the father appealed. It was argued on his behalf that ac-
cording to customary law the custody of the children of a marriage belongs
to the father and not to the mother but if the mother chose to remove them
from the father, his responsibility towards them thereupon ceased. The Su-
preme Court, affirming the decision of the juvenile court, held that a parent
could not be relieved of his/her parental responsibility merely because a
relative is good-natured enough to shoulder them.

The duty of a father to maintain his children existed simultaneously with a
similar duty on the mother. The rule was that when the children are young,
they normally remain under the influence, custody and protection of the
mother. The woman does her share in providing food and clothing and see-
ing to it that they go to school regularly. Children were also under a duty to
assist the father in his trade or business. By customary law, however, where
a son or a ward works with his father or guardian and out of the proceeds of
that joint labour the father or guardian acquired property, the son or ward
does not thereby become joint owner of the property with the father or
guardian.

The duty of the father to maintain his children transcended his death. In
Rule v Rule [1973] 1 GLR 41, it was held that a customary successor is
bound in law to utilize the money in the estate toward the maintenance and
education of the children of the deceased even to the last pesewa. A similar
view was taken in Kyei v Afriyie [1992] 1 GLR 257. In this case, A died
intestate leaving behind a widow and four children. The first plaintiff, the
widow of A, brought an action for herself and on behalf of the four children
who were then all minors. The plaintiff’s case inter alia was that during his
life time, A acquired personal properties including a house, but that the de-
fendant, A’s sister, who had subsequently been appointed his customary
successor and in that capacity had taken possession of the properties, had
refused or neglected to take care of, educate and maintain, the four children
of A. It was held that it was a well-established principle of customary law
that a child was entitled to be maintained out of his/her father’s estate. This
was because the successor stood in loco parentis of his predecessor and as-
sumed liability for his legal responsibility within the means of his estate. The
legal duty imposed on the customary successor to maintain the children of
the deceased was clearly distinct and separate from the right of the children
to inherit the estate of the deceased person. In Manu v Kuma [1963] 1 GLR
464 the law was stated thus: we consider that the responsibility of a prede-
cessor is a legal one and though rights enuring therefrom to the child is dif-
ferent in its nature from a right to succeed or have a share in the estate of his
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deceased father, the right to succeed to property was determined by the fam-
ily system to which the child belonged. In patrilineal communities, children
could inherit their father’s estate. This rule applied to both male and female
children. Thus in Golo IIT V Doh [1966] GLR 447, it was held that in the
Kpeve area in the Volta Region inheritance was patrilineal and children both
male and female inherit their father’s estates but the daughter had only a life
interest in the property descending to them from their father. On the death of
a daughter such property would revert to her father’s family. Her children
would have no right to inherit such property.

Children from matrilineal communities were somewhat placed at a disadvan-
tage. The rule was that neither they nor their mothers were entitled to inherit
the deceased father’s estate. The widow and children of an intestate however
had a possessory life interest, which was nothing more than a right to reside
or occupy any house self acquired by the intestate on land that was not fam-
ily property. They however had no right to a specific portion of any property
of the deceased intestate because a mere possessory life interest did not
make the owner of such a right a part owner of the house.

The propriety of these rules has been challenged in many quarters, but
Twumasi J suggested in Eshun v Johnfia [1982-83] GLR 441 at 452 that,

“What many people overlook in evaluating the merits of the cus-
tomary law among the Akans is that it allows a member of the
Sfamily an unfettered discretion to alienate his self-acquired prop-
erty to any person whether his wife or child, or even to charity in
his life time and the family will not quarrel with the disposition.
But if a member, for reasons known to him/her, does not exercise
his customary rights, then the family is entitled to assume that he
intended that the property devolve upon them. Even so, the cus-
tomary law, in its wisdom and fairness, makes provision for the
widow and children of the deceased e.g. maintenance. The fact
that in certain cases the custom is violated is a regrettable human
shortcoming but it is no argument against the system.”

Notwithstanding this defence the intestate succession law has abolished
these customary rules on succession to property of an intestate and replaced
it with a unified system of succession.

The enforcement of the customary duty to maintain a child was traditionally
done by the elders of the family and at the village or town level, by the
chiefs’ court. There were traditional modes of enforcing awards. With in-
creasing state interventions in this area, however, the jurisdiction of chiefs in
respect of these matters is now being shared by various other formal institu-
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tions. The jurisdiction of these other institutions normally trumps that of the
chiefs. Indeed, since 1958 the statutory jurisdiction of traditional rulers has
been confined to determining causes or matters affecting chieftaincy.18 Cur-
rently, final judicial power is vested in the state judiciary. This does not
however take away the power of chiefs and indeed any individual to arbi-
trate in those matters, although arbitration has its own limitations. In sum,
the jurisdiction of chiefs and other enforcers of the customary duty to main-
tain a child is now restricted to an arbitral role, a role that is subsumed under
and must not infringe any statutory laws. This notwithstanding, it is the case
that many traditional rulers still wield immense powers, and especially in
places where the impact of formal state structures and their laws is not that
great, what holds sway is the customary law of child maintenance as en-
forced by traditional and in some cases religious leaders.

It is evident from the above that newly independent states in Africa began to
modernize and to adopt laws modelled upon those of their colonial masters,
they required a unified legal system that was not complex, messy and
equivocal. This required a constriction of the legal effect of customary laws
to that, which is not inconsistent with statutory laws. It is also clear that in
this, they encountered resistance from various adherents to various systems
of laws in the plural legal system. In time, this conflict coalesced into a con-
test between the modern/governmental/state/formal/official on the one hand
and the traditional/non-governmental/non-state/informal/unofficial forms of
ordering on the other hand. It is within these multiplex sets of dichotomies
that the examination of child maintenance practices in Ghana will precede in
the next chapters. In the interim, it will be worth our while to examine the
various statutory laws on child maintenance currently in force in Ghana.

2.2.2 Statutory Laws on Child Maintenance in Ghana

The statutory laws that deal with the issue of maintenance of children in-
clude the following:

The 1992 Constitution of the Republic of Ghana;

The Children’s Act, 1998 (Act 560);

The Criminal Code, 1960 (Act 29) as amended by Act 554;

The Matrimonial Causes Act, 1971 (Act 367);

The Wills Act 1971, (Act 360);

The Intestate Succession Law, 1985 (PNDCL 111) as amended
PNDCL 264;and

me a0 o

18 Local courts Act, 1958
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g.  The Court Act 1993, (Act 459).
2.2.2.1 The Constitution, 1992 Articles 27 and 28

The constitution is the supreme law of Ghana and children are beneficiaries
of the general body of fundamental human rights provided therein. Article
28 is specifically devoted to the rights of children. A child under the consti-
tution is a person under the age of eighteen years. On maintenance, the con-
stitution enjoins Parliament to enact laws necessary to ensure that every
child has the right to the same measure of special care, assistance and main-
tenance as is necessary for its development from its natural parent. The re-
sponsibility for this lies on parents and “such institutions as Parliament may,
by law, prescribe...” Mindful of the fact that the proper care and mainte-
nance of children can only be situated within a sound and stable family set
up, it is provided that such laws must also cater for the protection and ad-
vancement of the family as a unit of society so as to promote the interest of
children. To ensure that the interest of the child is protected even after the
death of the parents, it is also provided that a child shall be entitled to a rea-
sonable provision out of the estate of its parents. The article further provides
that laws shall be passed to protect children from exposure to physical and
moral hazards; work that constitutes a threat to their health, education or
development; and deprivation from medical treatment, education or any
other social or economic benefit by reason only of religious or other beliefs.

The need to protect the child begins right from conception and during this
stage and thereafter is inextricably linked to the welfare of the mother. It is
accordingly provided in article 27 of the Constitution that special care
should be accorded to mothers during a reasonable period before and after
childbirth. Additionally, facilities must be provided for the care of children
below school going age to enable women who have the traditional care of
children realize their full potential.

The above provisions no doubt reflect two traditional notions about children
in the Ghanaian society. First, children are valuable assets and must be well
protected and nurtured and second that traditionally it is the woman who is
responsible for the care of the child. These notions are increasingly coming
under attack in the light of current socio-economic realities.

2.2.2.2 The Children’s Act, 1998 (ACT 560)

This Act was meant to reform and consolidate the laws relating to children
and to provide for the rights of the child, maintenance and adoption, regu-
lates child labour and apprenticeship and other ancillary matters relating to
children. It replaces the erstwhile Maintenance of Children Decree 1977
(SMCD 133) which dealt with issues relating to the maintenance of children.
Under the Act, a child is a person under the age of eighteen.
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The Act sets out a number of rights to ensure the well being of children.
These include the right to a name and to nationality, the right to grow up
with parents, the right to parental property, to education, leisure etc. Under
the Act, the best interest of the child must be paramount in any matter con-
cerning a child and same must be the primary consideration by any court,
person, institution or other body in a matter concerning a child.

The issue of maintenance of children is specifically dealt with in sections
47-60 of the Act. Although the Act does not purport to define what consti-
tutes maintenance, it can be described as encompassing the provision of the
necessaries of health, life, education, reasonable shelter and all that is neces-
sary for the welfare of the child. The duty to maintain is a legal obligation,
which is imposed on a parent. In some instances, however, other persons
may be made legally liable to maintain the child.

The Act allows the following people and institutions to apply for a mainte-
nance order:

A parent of the child;

The guardian of the child;

The child by his next friend;

A probation or social welfare officer;

The Commission on Human Rights and Administrative Justice
(CHRAJ);

f.  Any other person.

opooe

This last omnibus provision allows interested individuals as well as artificial
persons like NGO’s to intervene to protect the interest of the child. The
scope of a maintenance order is wide and may take the form of a lump sum
or periodic payment. One factor, which is taken into account in making such
orders, is the economic circumstances of the person legally liable to main-
tain the child. Consequently the welfare of the child is made subject to the
economic circumstances of the parents, for example. Criminal sanctions also
exist for failing to maintain a child.

The erstwhile Family Tribunal, now the District Court, is the judicial institu-
tion given jurisdiction over child maintenance matters. To facilitate access to
the court, the Act allows for application fees to be waived. Other non-
judicial institutions whose activities may border on child maintenance are
the Department of Social Welfare and the Child Panels." District Assem-

' Sections 27-32 of the Children’s Act 1998(Act 560).
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blies are enjoined to ensure that these institutions exist and function effec-
tively.
2223 The Criminal Code, 1960 (ACT 29)

The Criminal Code, 1960 (Act 29) is the main criminal legislation in Ghana.
It contains a number of provisions aimed at protecting the moral and physi-
cal welfare of children. Offences like defilement, rape, forced marriages;
female circumcision, procuration and abduction are all intended to protect
children. Specifically it is provided that a parent is under a duty to give ac-
cess to the necessaries of health and life to his child actually under his con-
trol and not being of such age and capacity as to be able to obtain these ne-
cessaries. A similar duty is imposed on guardians. Necessaries of health and
life is defined to include proper food, clothing, shelter, warmth, medical and
surgical treatment and any other matters which are reasonably necessary for
the preservation of the health and life of a person.”® It must be noted that
whilst this definition is positively broad, the restriction of the duty to chil-
dren actually under one’s control narrows the scope of the duty.

Provision is also made for the protection of children immediately after
childbirth. It is accordingly provided that a woman, upon being delivered of
a child is under a duty to summon assistance and do all such other acts as are
necessary and reasonable for the preservation of the child from harm.”' She
is also under a duty to support and take reasonable care of the child until it
can be weaned safely. This provision is significant not only as a reflection of
the premium society puts on children but also reflects the traditional view
that the duty of care for children is primarily that of the woman.
2.2.24 The Matrimonial Causes Act 1971 ACT 367

This Act is the basic law in Ghana dealing with matrimonial causes such as
divorce, custody, nullity, maintenance etc. Although basically designed for
parties to a monogamous marriage, the Act allows a party to a polygamous
marriage to take advantage of its provisions. The Act contains some provi-
sions relating to child maintenance. It is provided that either party to a mar-
riage may petition the court for an order for maintenance on the ground that
the other party to the marriage has wilfully neglected to provide or make a
proper contribution toward reasonable maintenance for any child of the
household. A child of the household is defined to mean any child whether
natural or adopted of both or either of the parties or any other child who is

»Section 79 of the Criminal Code 1960 (Act 29).
2 Section 79 of the Criminal Code 1960 (Act 29).
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treated by both parties as a permanent member of their household. Although
this definition appears very broad the Act provides that a respondent shall
not be deemed to have wilfully neglected a child of the household where that
child is not the natural or adopted child of the respondent unless the court is
satisfied in all the circumstances that it is reasonable to expect the respon-
dent to provide or contribute toward the maintenance of that child.

Under the Act, “court” refers to the Circuit Court or High Court. These two
fora are provided for the presentation of such petitions for maintenance. It
has, however, been observed that very few Ghanaian mothers or fathers
would rush to court for a maintenance order the minute the person who is
duty bound to maintain the child defaults. They first explore other avenues
such as employing or soliciting their family members to arouse the de-
faulter’s conscience. It must be noted that in any proceedings under the Act,
it is the court’s obligation to inquire whether there are any children of the
household and the court may, suo moto, make any order concerning any
child of the household which it thinks reasonable and for the benefit of the
child. Such an order may provide for the education and maintenance of the
child.

It needs to be emphasized that the procedure for maintenance under this Act
(Act 367) and the Children’s Act (Act 560), are mutually exclusive. They
cannot be resorted to together. No action under Act 560 may be brought for
a maintenance order if any application for maintenance is pending in matri-
monial proceedings. Indeed such a conduct is a criminal offence.”> One no-
table disadvantage of the procedure under Act 367 is that it is only parties to
a marriage (either under the Ordinance or customary) who can resort to it. In
Ghana today, where the phenomenon of single parents is on the increase,
this is a disadvantage.
2.2.2.5 The Wills Act, 1971 (ACT 360)

This Act regulates the making of statutory wills. Different rules exist at cus-
tomary law for the making of oral wills. As already stated, Ghanaian law
takes the view that the interest of the child should be protected beyond the
lives of its parents. Hence the Act attempts to restrict the testamentary free-
dom of the testator so as to secure a reasonable part of his estate for the child
where no provision is made for it. A child is defined to include adopted chil-
dren and any person recognized by the testator to be his child or to whom he
stands in loco parentis or any person recognized by customary law to be the

22 Section 58 of the Children’s Act 1998 (Act 560)
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child of the testator. The law is that, if upon an application made to the High
Court, the Court is of the opinion that a testator has not made reasonable
provision whether during his life time or by his will for the maintenance of
any child of the testator under 18 years of age, and that hardship will thereby
be caused, the Court may, taking into account all relevant circumstances and
notwithstanding the provisions of the will, make reasonable provision for the
needs of such child out of the estate. Such provision may take the form of a
lump sum or periodic payment or the grant of an estate or interest in immov-
able property for life or for a lesser period. The application must be brought
within three (3) years of the grant of probate. These provisions predated
similar provisions in the 1992 Constitution and the Children’s Act and all
these laws can be seen as complementing each other.
2.2.2.6 The Intestate Succession Law 1985 PNDCL 111

This law was enacted in June 1985 and was later amended by PNDCL 264.
Prior to the enactment of the law, customary law governed intestate succes-
sion in Ghana. The only exception related to Ghanaians who had married
under the Marriage Ordinance or the Marriage of Mohammedan Ordinance.
In other words, the customary practices that prevailed in one’s place of ori-
gin determined who inherited one’s self-acquired property on one’s death
intestate. In matrilineal communities, for example, children of a deceased
man were not allowed to inherit his property. The right to maintenance and
the right to inherit were clearly separated. Indeed and as previously dis-
cussed, the judicial thinking was that the legal obligation of an Akan father
to maintain his child is a personal liability and not one, which binds the es-
tate. Consequently the responsibility of a successor to maintain and train the
child or his predecessor was seen as a legal one, which was different in its
nature from a right to succeed to or have a share in the estate of his deceased
father. Different rules of succession applied in the various patrilineal socie-
ties.

It was to remove these anomalies in the existing law and to provide a uni-
form system of inheritance of the self-acquired estate of an intestate that
PNDC law 111 was enacted. The law operates throughout the country irre-
spective of the ethnic origin of the intestate and the type of marriage con-
tracted by the deceased. Of importance to the maintenance of children is the
fact that the law gives surviving children a considerable proportion of the
property of their deceased parent and makes it an offence for anyone to
unlawfully deprive a beneficiary of his share of the estate or to eject a sur-
viving spouse or child from the matrimonial home.
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2.2.2.7 The Courts Act 1993, (ACT 459)

This Act gives the High Court jurisdiction in respect of children. It empow-
ers the High Court to appoint guardians for infants, make orders concerning
the custody of infants, the right of access to infants and periodic payments
towards the maintenance of infants. An infant here is defined as a person
under the Age of 21.This jurisdiction of the High Court is seen as comple-
mentary to the jurisdiction of the Family Tribunals (now District Courts) on
issues of maintenance.
2.2.2.8 International Law

Under article 73 of the Constitution, the Government of Ghana is enjoined to
conduct its international relations in consonance with the accepted principles
of public international law and diplomacy in a manner consistent with the
national interest of Ghana. Under article 75, the President may execute or
cause to be executed treaties, agreements or conventions in the name of
Ghana. Such treaty, agreement or convention is subject to ratification by Act
of Parliament or a resolution of Parliament. Ghana was the first country to
ratify the International Convention on the Rights of the Child™. Thus, she is
bound by the convention. Article 18 of the convention is of particular sig-
nificance and should be quoted in full:

State Parties shall use their best efforts to ensure recognition of the principle
that both parents have common responsibilities for the upbringing and de-
velopment of the child. Parents or, as the case may be, legal guardians, have
the primary responsibility for the upbringing and the development of the
child. The best interest of the child will be their basic concern.

Similarly, Ghana has obligations under the African Charter on the Rights of
the Child adopted by the Organisation of African Unity (OAU). Article 18 of
the Charter provides:

a.  The family shall be the natural unit and basis of society. It shall en-
joy the protection and support of the state for it’s establishment and
development;

b.  State Parties to the present Charter shall take appropriate steps to
ensure equality of rights and responsibilities of spouses. In case of
dissolution, provision shall be made for the necessary protection of
the child;

* GA Res. 44/25, 44 UN GAOR, Supp. (No. 49), UN Doc. A/44/49, at 166 (1989),
printed in 28 ILM 1448 (1989).
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c.  No child shall be deprived of maintenance by reference to the par-
ents’ marital status.

2.3 CONCLUSION

Both statutory and customary laws do not excuse a parent’s duty to maintain
a child on grounds of nationality. The fact of being a parent is enough to
incur liability. Indeed as the Editorial Note to Adjei v Ripley [1956] 1
WALR 62 suggests, the logical result of the decision is to equate closely the
responsibilities of an African father towards his children with the responsi-
bilities of an English father under English law towards his children. This
position was affirmed in Whittaker v Choiteram [1971] 2 GLR 267 where it
was held that when a man who is not subject to customary law, enters into a
concubinary relationship with a woman subject to customary law, and has
children with her, the man has a personal obligation to maintain the children.

An examination of the customary rules on the right of the child to mainte-
nance will reveal that in substance not much difference exists between the
matrilineal and patrilineal communities aside from the question of inheri-
tance. As Daniels™ puts it, “it can be seen that in actual practice it iS mis-
leading to consider the rights and duties of parents in respect of their chil-
dren differently according to whether they belong to a matrilineal society or
a patrilineal society”. A similar position could be taken as regards the sub-
stance of parents’ duties towards the child under statute law and at custom-
ary law. It appears however that customary law seemed to emphasise the
father’s role on the assumption that seldom will a mother neglect to maintain
her own child.

The duty to maintain a child at customary law however transcended biologi-
cal parents or their representatives and was equally imposed on the wider
family. In traditional societies it was not uncommon for a relative to take it
upon him/herself to look after a child of another relative. Indeed, among the
matrilineal communities, an uncle was expected to look after his nephews
and nieces. Modern Statutes on child maintenance seem to have adopted a
narrower approach and imposed the duty to maintain primarily on the par-
ents. Thus section 47 of the Children’s Act talks of “a parent or any other

** W.C. Ekow Daniels , Towards the Integration of the Laws Relating to Husband
and Wife in Ghana, (1969) UGLIJ 20 at page 42
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person legally liable” and section 79 of the Criminal Code enjoins the parent
to provide the child with necessaries of health and life.

Legal pluralism as noted already offers individuals a multiplicity of institu-
tions to which they may go to seek redress for a wrong. This, whilst offering
choice, is also apt to confuse the individual, and sometimes the institutions.
Here a distinction could be made between formal and informal institutions
for the enforcement of maintenance duties. In the informal category can be
found the regular courts, which are the only institutions with enforcement
powers, CHRAJ (which may enforce its orders through the courts), and
DSW. On the informal side are the chiefs, elders, and NGOs. Others, such
as child panels25 established under the children’s Act, straddle the formal
and informal categories because they are formally set-up by statute but are
expected to function informally. Generally, the informal institutions have a
larger clientele because of their relative flexibility, accessibility and cost
effectiveness. Because they often cannot directly enforce their awards, many
clients end up in the formal institutions seeking enforcement of awards in
informal institutions. In the next chapter, we discuss the formal/informal
dichotomy as it relates to child maintenance institutions and the implications
for child maintenance.

25 The Children’s Act 1998(Act 560) sections 27-32
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CHAPTER THREE
ANALYSIS OF FINDINGS FROM THE FIELD

3.0 BACKGROUND

This study on Child maintenance under the Legal Pluralism and Gender
Project of the Family Law Focal Area (FLFA) is based on the position that
plural legal systems provide unequal and inequitable participation for par-
ticularly poor rural women in the enforcement of their rights in terms of
securing the additional resources from fathers for the maintenance of their
children. The study as a result sought to gather the base information re-
quired to review and strengthen existing laws and institutions for the en-
forcement of maintenance orders.

The specific terms of reference of the research were:

a. Provide information on child maintenance practices in Ghana’s
plural legal system

b.  Describe the various internal conflict of laws issues that arise and
how they are resolved.

c.  Assess the level of awareness of existing laws on child mainte-
nance in Ghana and the level of utilisation of these laws within se-
lect communities

d. Identify problems faced by child maintenance institutions in the
enforcement of maintenance orders

e. Make recommendations for reviewing and strengthening existing
laws

f.  Identify ways in which institutions that deal with child mainte-
nance cases can be strengthened in order to enhance women’s ac-
cess to justice.

31 THE RESEARCH PROCESS

The research was conducted in five regions of Ghana namely the Ashanti,
Greater Accra, Northern, Volta, and the Western Regions of Ghana. Two
localities were chosen for study in each region: one within the regional capi-
tal and the other in a district outside the capital. The specific localities were:
a.  Ashanti—Kumasi in the Kumasi Metropolitan Assembly and Ko-
nongo in the Asante Akyem North District
b.  Greater Accra —Accra Metropolitan Assembly and Ada Foah in the
Danbge East District
c.  Northern —Tamale in the Tamale Municipality and Walewale in the
West Mamprusi District
d. Volta—Ho in the Ho District and Hohoe in the Hohoe District
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e.  Western—Sekondi/Takoradi in the Shama-Ahanta East Metropoli-
tan Assembly and Agona Nkwanta in the Ahanta West District

In Accra and Kumasi, it was found necessary to select focal indigenous
communities because of the large population sizes and the influence of di-
verse cultures other than what is indigenous to the locality in large cities.
James Town in Accra and Tafo in Kumasi were accordingly selected. Two
other peculiar communities were studied in Greater Accra: Tunga a Moslem
community and Abokobi which is exclusively Christian. Contact with the
local authorities and public institutions was made through introductory let-
ters, public servants, Traditional Councils and NGOs who helped to arrange
best times for meetings and explained culturally acceptable ways of obtain-
ing information without causing offence.

The methods adopted in collecting data were mainly qualitative in nature
involving interviews of key persons and individuals, group discussions,
document review as well as an inventory of infrastructure of institutions
dealing with issues of childcare and maintenance. Five instruments were
used to collect information. They were the individual and key person inter-
view guides, group discussion guide, a document review guide as well as a
checklist to guide the infrastructure review. The data collection instruments
were tested in a pilot survey conducted at Tema and Ashiaman. The field-
work was carried out simultaneously in all regions by a team of five re-
searchers each assisted by a group of research assistants.

Data collection brought up some challenges in terms of the levels of coop-
eration from respondents. There were complaints from respondents on the
time the data collection demanded of them. Many public officials in Accra
claimed that they were too busy for interviews and some Police and Court
personnel were quite hostile to the research assistants. Access to files was
denied in some instances and with the exception WAJU, many records were
either in disarray or said to be missing altogether in almost all public institu-
tions. Most interviews had to be painstakingly conducted through interpret-
ers in the Northern Region and in Ada-Foah in the greater Accra Region. In
the Northern Region, a regional crisis had heightened suspicion of people
who went around asking questions. This was because a state of emergency
and a curfew was imposed on the Tamale municipality, among other areas,
the day after the arrival of the research team in Tamale due to civil unrest in
the area. This made respondents less cooperative and created a sense of sus-
picion that made access to persons, officials and documents more difficult
than usual. In addition working hours were reduced because of a dusk to
dawn curfew These problems notwithstanding the final information col-
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lected from the field provide a useful background for examining the plural
legal system that governs child maintenance in the study communities.

Data analysis was qualitative in nature and utilised the terms of reference of
the research to guide the development of themes. The data was grouped
under these themes and simple statistical operations in the form of frequency
of occurrence, proportions of respondents involved in a particular event were
utilised to analyse the data. As an exploratory study this report presents
information that provides some useful insights into the nature of interaction
of child maintenance institutions in the study communities.

The types of respondents covered were individuals who had children in their
care, key persons working in the area of childcare and maintenance as well
as group of persons in the various communities. In all 1488 respondents
were covered 889 were in groups, 355 individuals, and 249 key persons. Of
this number 797 were in the districts and 691 in the regional capitals.
Group interviews attempted to cover a cross section of the population in
order to gain a balanced view of the perceptions of the communities. In this
regard the choice of group members cut across age and sex categories. The
groups chose included children and youth respondents in their late teens and
early twenties. Such groups were mixed sex groups. Adult groups were
composed of members of the same sex and a mixed group of both sexes.

Attempts were made to cover key persons in all the institutions with respon-
sibility for child maintenance. Prominent personalities outside formal institu-
tions with child maintenance responsibilities such as market queens, chiefs
and religious leaders within the communities were covered as key persons.
Most Key Person respondents were not indigenous and had lived in the
community for periods ranging from 7 months to 15 years.

In selecting respondents for the individual interviews priority was given to
all adults who were parents and had children in their care. The selection of
respondents also ensured that at least two thirds were females. The field
study realised 71.7% female coverage for the individual interviews (fig
1.1a). Individual female respondents were 241 out of a total of 336. The
individual respondents covered in the districts were 157. Those covered in
the regions were 179.

3.2 PROFILE OF THE STUDY COMMUNITIES

The description of the study communities below gives the context within
which the research was carried out by tracing the historical background as
well as the specific location of these communities in the country. In addition
the population characteristics in terms of size and occupational activities are
covered. The background of the study communities provides useful insights
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for appreciating the norms and values as well as the specific situation of
child maintenance practices and what opportunities women have to exercise
any rights for additional support from male partners for the children in their
care.

3.2.1 Historical Background

Accra has been the capital of Ghana since 1876. It is believed that the Ga
ethnic group migrated from Israel through Nigeria to the Gold Coast. James
Town is a coastal Ga settlement dating from 1642. It is so densely popu-
lated and deprived that sleeping places and times are regulated by shifts in
the ancient compound houses. The people of Ada Foah and neighbouring
communities share a common background with the Ga people, the Ningos
and the Krobos. The Ashanti belong to the Akan ethnic group and speak
Twi. Kumasi is the traditional seat of the Ashanti kingdom and Tafo is an
old suburb. Konongo and Nyaboo in the Asante-Akim District have
names derived from “oil” and “abundance” respectively.

Originally a Dagomba settlement, Tamale is now a cosmopolitan town with
pronounced traces of a rural settlement especially at its fringes. Walewale is
an old community in the West Mamprusi District. The people of Ho mi-
grated from other Ewe groups. The Gbi State, Hohoe, was formed by mi-
grants from the Republic of Togo and other Ewe people. The inhabitants of
Sekondi and Takoradi are migrants from several West African countries
and other regions of Ghana. The Ahantas own the land but the predominant
language is Fanti.

3.2.2 Major Economic Activities

The major economic activities in the urban communities were trading, public
and private sector and industrial work, farming and fishing. Most district
inhabitants were either crop, livestock farmers or fisher folk. The major
economic activities were dominated by men except in the Western and
Ashanti regions where both sexes engaged equally in farming, public service
employment, teaching and artisanry.

Trading activities have increased in Accra, Northern, Ashanti and Volta
Regions. In the Western Region however, the timber industry and Ta-
koradi’s harbour business have declined. Farming was improving in the
Northern region but had decreased in the Ashanti and Dangbe East districts.
Kumasi Group respondents thought gold mining had declined. The people in
the Volta Region were traditionally farmers but the change in the political
status of Ho to administrative regional capital has increased white-collar
jobs.
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Respondents identified successful people as landlords/ladies and house
owners; people in big business; large scale farmers; fishermen who owned
boats and nets; the self-employed or salaried employees with regular in-
comes; chiefs, educated and professional people and those who are able to
maintain their children, live well and generously assist others in the commu-
nity. For respondents in Kumasi, people who received money from relatives
abroad are considered rich. Poor people were primarily the unemployed,
those who cannot feed themselves regularly or send their children to school.
In Ashanti Akyem North District, poor people are those who have to borrow
a cloth to attend a funeral. Some James Town respondents stated that, irre-
spective of actual income, a person was not considered successful so long as
(s) he used public bathhouses and water taps.

3.2.3 The Legal Infrastructure

The Accra metropolis houses the full set-up of the formal legal system and
its infrastructure: Parliament, the Judicial Service and the supporting State
and government agencies. All the other regional capitals have varying num-
bers of courts as well as regional offices of the supporting agencies found in
Accra such as DSW, WAJU, CHRAJ, LAB, and the District Assembly.
There are several NGOs like FIDA, WILDAF etc operating in the other
regions.

The various communities have well-developed customary arbitration courts
that apply local customary or religious rules for the resolution of disputes.
Led by chiefs, clan/family heads or religious leaders, the institutions are
generally respected. In James Town and Ashanti Region, there is a strong
adherence to traditional beliefs and practices operated through these courts.
In the Volta Region and the Dangbe East District however, the people ap-
peared to give more recognition to the formal institutions. In Western re-
gion, customary/informal institutions do not handle child maintenance issues
and even at the family and church levels child maintenance comes up as
ancillary to divorce cases.

Christians were in a large majority all regions except the Northern Region.
In Accra, it was however observed that quite a number of declared Chris-
tians were actually practising adherents of the traditional religion, in fact
some were its very custodians and leaders, e.g. the Ga Chief Priest and
members of his council. In the Northern region, about 90% of respondents
were Moslems. Christians accounted for only 9% and the remaining 1%
belonged to the Traditional religion.
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3.24 Youth and Children

It was estimated that about 50% of children were born outside marriage.
Such children face many problems such as questions of paternity, lack of
maintenance and basic education. These children were denied rights of in-
heritance in the Northern region.

The greatest challenges faced by both urban and rural youth were lack of
education and employment opportunities. Between 30% and 60% of the
youth sought employment outside their communities. Alcohol and drug
abuse, truancy, and teenage pregnancies were prevalent in all communities.
Respondents in the Dangbe East district claimed that currently, only 1% of
children of school going age were not attending school but in all the other
communities, between 15% and 40% of children were estimated to be out of
school. Respondents reasoned that poverty was the main reason for this phe-
nomenon.

3.2.5 The peculiar case of Walewale

Walewale is a “child maintenance town”. It occupies a central position in
relation to its various outstations and villages to which it serves as district
capital. Most people from the surrounding villages ordinarily access a broad
range of administrative and commercial services from Walewale. Again,
persons travelling from the hinterland of the district to other districts in-
variably transit in Walewale where they can find buses to convey them to
their various destinations, mainly Tamale and Bolgatanga, the capital of the
Upper East Region. Young persons from the surrounding villages who de-
cide to migrate to bigger cities in the southern part of Ghana ordinarily
spend some time in Walewale preparing for the trip. Walewale, like most
district administrative capital in the northern parts of Ghana is also a “hard-
ship” post, and most government and other employees tend to see their as-
signments to the district as temporary, and indeed strive to make it tempo-
rary. One effect of these three characteristic of social life in Walewale is the
creation of temporary sexual unions and relations that often result in chil-
dren. A male married civil servant is transferred to Walewale; he does not
move there with his family because he expects to work there for no more
than 2 years. He hooks up with a young lady during his 2-year sojourn in
that town. They are not formally married, but have a child together. He is
transferred to another town and leaves his new partner and child behind.
Most of such women are either unemployed or underemployed. Child main-
tenance issues invariably arise. This same scenario applies to young men and
women who temporarily sojourn in Walewale as they prepare to seek
greener pastures in southern Ghana; and to persons who come into the
Walewale Township very often to transact administrative or commercial
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business. To take one striking example, a bus driver we interviewed in
Walewale could not tell us exactly how many children he had. We and other
persons who sat in on the interview, helped him count slowly and painfully
the number of women he had been with in the town and which ones of them
he has children with, and then eventually made an intelligent estimate of
how many children per woman and the total number of children. The num-
ber of children, we conservatively estimated, was between 9 and 11. Low
incomes in the district result in a situation where any man with a secure
income, such as a commercial bus driver or civil servant, takes advantage of
several young ladies and exploit them sexually.

3.3 BACKGROUND OF RESPONDENTS

Most of the respondents covered (about 70%) in the study fell within the
ages of 31-50 years. The selection of individual respondents, which was
directed at parents, contributed to this situation. Key person respondents
were in most cases quite senior in the institutions in which they worked.
Being in this age group meant that most of them had the opportunity of be-
ing parents for a while and therefore in a good position to offer a reliable
perspective on childcare and maintenance.

There are 3 types of marriages in Ghana: customary marriage; marriage
under the Marriage of Mohammedans Ordinance, Cap 129; marriage under
The Marriage Ordinance, (Cap 127) popularly called “Court wedding”.
Christian marriages celebrated in church sometimes fall under the Cap 127.
Customary and Moslem marriages are potentially polygamous; marriages
under Cap 127 and Christian marriages celebrated in church are monoga-
mous though all monogamous relationships may not be Christian and not all
Christians are in monogamous marriages. On the whole it was observed that
a greater proportion of respondents were married 62.0% with more men
married than women. When information on respondents’ marital status is
categorised in terms of their sexual background and the number in unions
and those not in marital unions it was observed that a higher proportion of
males tended to be in marital unions than females. There were quite a num-
ber of people in co-habitation or consensual relationships. Cohabitation is
considered a marital union because the persons involved do live together and
render services to each other as they would in marriage. There were consen-
sual/cohabitation relationships in all the communities, but while hardly any
were recorded in the Northern region, the Western region recorded consen-
sual relationships as the dominant type of “marriage”. Respondents in James
Town, Ashanti and Northern Regions ranked polygamous marriages as the
most prevalent. Yet in the rest of Accra, its districts and the Volta region, the
majority of marriages were monogamous. In all except the Northern region,
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the predominant form of celebration of marriage was the customary type;
Christian rites came next and Moslem marriages ranked as a diminutive
third. It was only in the Northern region that Moslem rites were predomi-
nant; next were customary rites and Christian rites were the least used.

The number of females who were not in any marital unions was higher than
males (33.6% females as against 14.8% males). More females were di-
vorced, separated, widowed or had never been married at all. The extent to
which this situation reflects the national situation is an issue worth investi-
gating. The trend in marital background does have implications for the ear-
lier concerns raised in this report that women outside marriage lose the right
to insist that the fathers of the children live up to their obligation to provide
regular maintenance.

The educational background of male respondents, both individual and key
person respondents, tended to be higher than that for female respondents.
The proportion of males with no educational attainment was 4.35% whilst
that for females was 17%. The proportion of females who have either had no
education or have up to elementary or JSS level of education was 60 %
whilst 33% of males fell in the same category (fig 1.4a). More males than
females have been to the polytechnic have a professional diploma or a uni-
versity degree. Higher educational attainment was recorded for key respon-
dents than for individual respondents. Even though the educational level of
respondents is consistent with the national situation where men hold higher
educational background than females the selection of respondents was car-
ried out in such a way as to cover women in with lower educational back-
ground. In the selection of respondents individual women with low-income
background were targeted. In Ghana educational background forms an im-
portant vehicle into high-income jobs.

34 OPERATIONS OF CHILD MAINTENANCE LAWS IN THE
STUDY COMMUNITIES

The effectiveness of child maintenance laws is realised when those for
whose benefit they have been designed have adequate knowledge of and
utilise them. The study tried to ascertain the levels of awareness of the laws
in the selected communities. For individual respondents as earlier explained,
the sampling deliberately targeted a larger number of women, especially
low-income earners. The key persons could not be so weighted to access
specific groups of women because most of such respondents were male, a
reflection of the national levels of gender imbalance in employment. Most of
the key persons were men and fall within the high or middle-income group.
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This fact hampered attempts at carrying out any meaningful comparison of
knowledge of laws along gender lines.

Knowledge of Child Maintenance Laws

The study revealed that most respondents generally had some notion that
there were a range of laws covering children’s rights generally and child
maintenance in particular. Respondents’ response to questions requiring them
to state these laws yielded a wide range of laws on every issue ever passed in
Ghana relevant and irrelevant to child maintenance. There was a greater
knowledge of child maintenance laws in the Greater Accra Region. However,
knowledge of the law on maintenance of children was quite limited in all
regions especially knowledge of specific laws and their contents. Many re-
spondents referred to the statutory legal system as “the law”. Some respon-
dents even gave the names of public institutions like CHRAI as the title of the
law on maintenance of children. Other times, a respondent would claim
knowledge of a law only because (s) he had used a state institution like a
court, the Police or CHRAIJ to obtain a maintenance relief. However, such a
respondent would be unable to state or refer to any specific legislation or its
content.

Key persons in formal institutions that were specifically targeted by this
study, such as the courts, CHRAJ, FIDA etc, were people who were likely to
have knowledge of the laws because of their exposure through their training
and or their work. In reality, however, even staff of the courts such as regis-
trars, clerks and bailiffs, were not all very knowledgeable on the laws relating
to child maintenance. Knowledge about the specific laws and legal provision
varied as the discussion below shows.

The Constitution of the Republic of Ghana, 1992 was a piece of legislation
that was referred to as being relevant to child maintenance. However, only a
few court personnel mentioned the Constitution in Accra and Tamale (12.5%
and 45% of court officials respectively), one of them citing the most pertinent
provision (article 28) on the rights of the child. Unlike the courts, there were
fewer people from the other public institutions who identified the Constitution
as relevant to child maintenance. There was an average 11.5% of key persons
in 5 out of 10 communities with some awareness of the constitutional provi-
sions on child maintenance. This shows that the level of knowledge was very
limited generally. The percentage of individual respondents who had heard of
the Constitution was the same as that for key person respondents who worked
in informal institutions (11.5%). Though respondents are aware of the exis-
tence of the constitution very few had knowledge of the existence of constitu-
tional provisions on child maintenance.
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The Children’s Act, 1998, (Act 560) is currently the most important legis-
lation on the welfare of children, including child maintenance issues. In all
regions and districts there were some personnel from public and other formal
institutions who readily mentioned Act 560. However, in spite of the wide
spread knowledge of its existence, comprehensive knowledge of the contents
of this Act as it related to child maintenance was found to be generally lim-
ited to judges, lawyers and senior personnel of institutions whose work in-
volved issues on child maintenance. There was a low level of awareness of
child maintenance laws among the junior or support staff of such institutions
and among other respondents, especially the individual respondents.

The Children’s Act continued to be the law that was most commonly known
by key persons in informal institutions. Sixty-two (62%) of persons in this
category identified it in Accra, 45% in Kumasi and 40% in Asante Akyem.
In some communities like the Northern, Western and Volta regions there
was hardly any respondent who had knowledge of Act 560 in the informal
institutions. Only an average of 24% of respondents in the study communi-
ties showed any awareness of Act 560. Thus, there was obviously not much
knowledge of this basic law on child maintenance among ordinary individ-
ual respondents in the communities. Some of the figures are 23% in Accra,
16.6% in Ada district, 10% in Tamale 66.6% in Takoradi 3.3% in Agona-
Nkwanta and 33% in the Volta region. Act 560 was also identified by some
respondent’s in-group interviews in all regions except Takoradi.

The Criminal Code, (Act 29) was another piece of legislation that was men-
tioned in all communities except Ada and Agona-Nkwanta districts. This law
was mentioned by key persons in formal child maintenance institutions these
were, two court personnel in Accra, (where one official cited the specific
provision on child maintenance i.e. Section 79) some police officers in Ta-
male, Asante-Akyem District. Ho, Takoradi and in Kumasi mentioned the
Criminal Code. One third of individual respondents in the Volta Region and 2
Church Elders in Takoradi also identified the Criminal Code as relevant to
child maintenance.

Criminal Procedure Code, (Act 30) was cited by three persons who were: a
court official in Kumasi; a senior police officer in Asante Akim District and
the Metropolitan Officer in Sekondi/Takoradi. These key persons did not
refer to any specific provisions on child maintenance in that code. The Wills
Act on the other hand was mentioned by 2 key person respondents in Accra.
The UN Convention on the Rights of the Child was mentioned in 3 com-
munities: the CHRAJ District Director in Ada Foah, three court personnel in
Tamale, a Christian Minister and two individual respondents in Ho and Ho-
hoe respectively.
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The Maintenance of Children Decree, 1977 (SMCD 133) was cited by quite
a few respondents even though it had been repealed since 1998 by the Chil-
dren’s Act came. Those who referred to the repealed law were a court offi-
cial in Accra, an officer at the DSW in Asante Akim district, a bailiff in
Walewale and an official of the NGO WILDAF in Sekondi/Takoradi. The
Matrimonial Causes Act 1971, (Act 367) was referred to by three public
officials in Accra, Kumasi and Takoradi and the Marriage Ordinance 1844
(Cap. 127) was mentioned only in the Ashanti Region in some of the groups
discussions. Customary/Traditional Laws were cited by 3 individual re-
spondents in Accra and Takoradi.

One Imam each in Accra, Tamale and Takoradi and a Secretary to the Imam
in Accra mentioned Islamic Religious Laws as laws relevant to child main-
tenance in Ghana. The Christian Ministers who were interviewed stated that
there were religious norms guiding parental conduct on children upbringing
and maintenance they could not be described as formal laws.

34.2 Content of Laws

Several laws were mentioned by respondents and a number of them showed
some knowledge of the content of these laws. The main laws in this regard
were the Children’s Act, the Constitution and intestate Succession law.
Some respondents were conversant with, and stressed, those provisions of
the laws that related to their work. For example, the leader of the James
Town market women said that there was a provision that a child under
twelve (12) years should not be made to sell goods on the streets or be made
a domestic worker.

On the whole, key persons in Accra tended to be more knowledgeable about
the content of laws on child maintenance than key persons in the other 4
regions. However, many key persons in the 4 regions were able to state spe-
cifically the content of the Constitution or Intestate Succession Law, as they
relate to child maintenance whereas the knowledge of key persons in Accra
seemed to be limited to details about the Children’s Act.

It was found that respondents with high knowledge of the content of the laws
were key person respondents of public and other formal institutions and
NGOs who were directly responsible for administering the laws on child
maintenance. However, it was observed that the degree of knowledge dif-
fered greatly among various levels of staff of these institutions. Respon-
dents like judges and senior officials were able to give specific provisions of
the law and also understood how the law functions. On the other hand, sup-
port or junior staff like Registrars, clerks and bailiffs had far less knowledge
about the content of the law and some of them did not find it necessary to
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have any knowledge about the content of the laws. This general pattern
could be found across the regions. Junior staff could not detail any content
even when they claimed to have knowledge the content of the law.

The same was true for some key person respondents in informal institutions.
Individual respondents in all 5 regions had even less specific understanding
or knowledge of the content of the laws than the key persons. In comparison
to other respondents, more individual respondents readily admitted that they
did not know the content of the laws; this is obvious because most of them
did not ordinarily have much to do with legal matters.

The few individual respondents who had accessed child maintenance laws or
were defendants in such cases did not show much knowledge of the content
of child maintenance laws. Almost all of them said they knew that some
laws had been applied in various institutions they had accessed, or were in
proceedings in which they were parties, but they did not know which laws
were applied. The few who had some knowledge about the content of child
maintenance laws provided the following details of the laws:

a.  The duty of parents to provide their children with basic needs and
education and love;

b.  Children should have protection from abuse, rape, armed robbery,
child trafficking, child labour, streetism, diseases and childhood
pregnancies;

c.  Children have a right to the property of their parents.

For other respondents maintenance laws contain provisions on the responsi-
bilities of children, such as the duty to respect and honour parents and elders.
A wider range of issues identified as content were provided by respondents
in Accra followed by Agona-Nkwanta and the respondents in the Northern
Region. No individual respondent in the Volta Region was able to provide
information on the content of any law on child maintenance.

343 Laws Used By Respondents

Only a small proportion of all respondents had used laws on child mainte-
nance and related issues. Apart from the Key person respondents from the
justice sector and related institutions whose jobs involve the use of these
laws, the individual respondents who had used laws had done so by access-
ing the courts or other formal institutions for a child maintenance relief.
None of the individual respondents in the Volta region reported ever using
any child maintenance law. In the other regions, the highest numbers were in
the Greater Accra region: 56% and 50% of individual respondents in Accra
and Ada Foah respectively. Next was Takoradi with 43%, followed by Ta-
male with 23%, 16% for Walewale and 7% for Agona Nkwanta. In all
cases, the proportion that had used the laws to access support for child main-
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tenance was higher in urban centres than in the districts. It will be interesting
to investigate further, the extent to which rural conditions reduce the ten-
dency to apply statutory laws for child maintenance. Even among those who
had used these laws at various institutions, the majority did not know the
specific laws or their content.

3.44 Sources of Information on Laws on Maintenance

Awareness of the law is highly dependent on the provision of relevant and
accurate information. Thus the sources of such information are vital to accu-
rate information on child maintenance laws. This study discovered that re-
spondents obtained their information about child maintenance laws in differ-
ent ways and from diverse sources.

The major sources of information for all regions for both individual respon-
dents and key persons were the Media, Respondents’ Employment, and
Seminars/Lectures. Maintenance/social service institutions were identified as
another source in all communities except the Western region. Friends, rela-
tives and other members of the community were identified as sources in all
but the Ashanti region. Publications and the Laws themselves were major
sources in Accra, Asante-Akyem district and the Northern region. Those
who cited this source were mainly from the formal institutions such as the
courts, CHRAJ, Legal AID board and NGOs such as FIDA.

The strength of the Media for educative purposes lies in its ability to provide
information not only to its own employees working on child maintenance
issues but to a wide audience by disseminating information generated by
several institutions and individuals. It is therefore not surprising to find that
the Media, especially Radio, was cited by most respondents as providing the
widest range of information on laws on children child education, child
abuse, child labour, inheritance, health and child maintenance.

Other sources mentioned in addition to the media covered a relatively nar-
rower scope of information. Institutions such as CHRAJ were identified by
individuals in some districts to have covered particular maintenance related
issues like child abuse, inheritance, human rights of the child in their public
education function. In all, the different sources mentioned by respondents
were not necessarily exclusive in the provision of information but were more
likely to be complementary.

It was further observed that urban key person respondents were more likely
to learn of the laws through their employment than their rural counterparts.
The workplace or employment was the largest source of information for
significant numbers of key persons in all regions especially. Employment
ranked second only to the text of the law as a source of information on child
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maintenance laws. This finding did not really change the overall picture as
many of the key persons would have learned which laws were relevant to
child maintenance and studied their content through their daily work. It can
be safely concluded that those who directly applied the laws through their
professions or particular employment invariably acquired their knowledge of
specific laws from the text of the laws. Unlike the key persons, individual
respondents were less likely to learn of the laws from their place of work.

Respondents also mentioned institutions like NCCE, which do not deal di-
rectly with maintenance issues but provide education on general constitu-
tional rights of all citizens including children. These contrast with institu-
tions that work directly on maintenance issues like the DSW, CHRAJ, and
FIDA. This latter group usually educates the public more proactively by
conducting advocacy and public education programmes including seminars,
lectures, publications and advertisements in different modes, especially
through electronic and print media. Such institutions also educate the public
through personal interaction with parties involved in the resolution of child
maintenance and related cases. Thus individual respondents were more
likely than key persons to mention their interaction with child maintenance
institutions as a source of information on child maintenance laws.

The individual and group respondents were found to be more likely than key
persons to obtain information on child maintenance from sources such as
friends and relatives, chiefs, and elders, and were thus more likely to obtain
inaccurate information. A few individual respondents mentioned religious
leaders and institutions as the source of their knowledge on child mainte-
nance laws. They were two (2) respondents in Ada and another two (2) in
Agona-Nkwanta who mentioned the church, and one person in Tamale who
mentioned the Q’uran as the source of his information on child maintenance
laws.

3.4.5 Adequacy of the Laws

Across the regions the overall opinion was that the laws on child mainte-
nance were adequate for dealing with problems of child maintenance that
emerge. The current laws were seen as protective of children, comprehen-
sive and well set out for ease of application. Urban respondents in Takoradi
in particular applauded the Children’s Act as being better than the repealed
decree because it provided for the payment of arrears of maintenance ex-
penses and for schoolgirl children who had babies, to go back to school after
delivery. On the other hand, they criticised the law as faulty because it only
deals with physical needs and neglects the emotional needs of children.
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Eleven other respondents, including 5 from the Courts, declared the laws on
child maintenance as very adequate, describing them as helpful, protective,
excellent, comprehensive, exhaustive, well set out and thus easily applicable.
The same views prevailed in the Ashanti Region where more than half of the
key persons agreed that the laws were adequate: 15 out of 26 persons. In the
Asante-Akyem district, one main ground for approval was that the law made
the care of children the responsibility of both parents. One person declared
that, but for the Children’s Act, the children would quite badly. The laws
were said to be well written for ease of reference, helpful for guiding parents
and very protective of the rights of children.

However, there was a general perception in all five regions that the effec-
tiveness of the laws was negatively impacted by the lack of public awareness
of the laws and the low level of enforcement even by the Courts. These
were the areas that several respondents wished could be addressed to make
the laws more useful in the lives of citizens. Ineffectual enforcement led to
what one respondent in the Volta region described as “little or no” effect in
the lives of the people in understanding and abiding by the laws on child
maintenance. Only a few respondents said that the laws were inadequate and
even these respondents focused on the lack of awareness and enforcement as
the major defects of the laws.

There were suggestions for improvement in the effectiveness of the laws:
shortcomings in specific provisions of the Intestate Succession Law should
be addressed; the laws should involve members of the family other than
parents in the maintenance of children; the laws should be harmonized with
customs. Continuing on this theme of culture, a couple of respondents found
the definition of a child in the Children’s Act’s as not very appropriate and
even unrealistic in Ghanaian circumstances. This is because several people
above the age of 18 in Ghana are still very dependent on their parents and
guardians. It was also suggested that the law should deal with more than the
physical needs of children and specifically address their emotional needs as
well.

Others made suggestions for making the laws more effective through public
education campaigns and the improvement of the enforcement processes.
Still others suggested that fathers should be educated on the laws on child
maintenance and same should be enforced to the letter against irresponsible
fathers. Whatever stand was taken, the majority of respondents called for the
strict enforcement of the laws on maintenance and a number of respondents
noted forcefully that lack of awareness of the laws and inadequate enforce-
ment were the major problems associated with the laws. Some respondents
believed that the law was inadequate because women still bear the bulk of
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the responsibility for the maintenance of children. Some respondents were
of the opinion that processes at the Family Tribunals’ were cumbersome.
Others thought that the imprisonment of errant fathers was not a solution to
the problem of a disproportionate burden of child maintenance responsibility
placed on mothers. This is because the imprisonment of a father made the
family’s situation worse. Another respondent praised the provisions in U N
Convention on the Rights of the Child as a positive step in the right direction
but added that since “enforcement is not forthcoming, it is mere paper
work.”

A few individual respondents explained that the problem did not lie with the
issue of adequacy of the laws but rather with parents’ ability to provide for
their children in these times of economic hardship. The government in this
light should support parents by raising the tax bracket and also find other
means of relieving needy parents from their financial problems.

3.4.6 Acceptance of Child Maintenance Laws

In general, respondents indicated an acceptance of the laws on child mainte-
nance. As already recorded, many of the respondents had very little knowl-
edge of the laws or their contents. However, throughout the regions, it was
found that most of those who had used some laws on child maintenance
were prepared to use them again. In fact the only instance of complete rejec-
tion of the laws was by an errant father in Accra against whom a family
Tribunal had made orders for the maintenance of his children. A similar
reaction but of lower intensity was observed among the old men’s group
interviewed in James Town. Their only objection was that they thought that
the laws were biased in favour of women.

In order to ascertain whether the respondents genuinely accepted laws on
child maintenance, the effect of the laws in their lives has to be closely ex-
amined. Acceptance cannot accurately be determined considering that the
majority of the respondents had either not heard of the laws at all or had only
a vague awareness of child maintenance laws and could not accurately ex-
plain their content. Additionally, respondents stressed that they had not ex-
perienced or witnessed any systematic application or enforcement of these
laws.

Thus, respondents would only be in a better position to decide on their ac-
ceptance of the laws when they are well informed about them. The nature of
“acceptance” may change as the degree of public awareness and enforce-
ment of these laws increases. Further, an actual acceptance of the law on
child maintenance depends also on people’s evaluation of the adequacy of
the laws as well as the credibility of the institutions that enforce these laws.
However, respondents who evaluate the adequacy of laws may not necessar-
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ily have corresponding views on acceptance of those same laws. For exam-
ple, a respondent may determine that the laws are inadequate but may still
abide by them.

In other words there is no way of measuring the degree to which respondents
reject the laws, other than actual child neglect or abuse which may not nec-
essarily be a function of a person’s rejection of the law. For example, a par-
ent’s poverty may result in his child’s truancy at school, yet such truancy is
not an indication of a rejection of the Children’s Act.

Sometimes, when indicating acceptance of the laws on child maintenance,
respondents may not be attesting to their acceptance but merely professing
their agreement with societal norms that promote proper care for children.
hey may also be said to reject the laws by not accessing their operative insti-
tutions. Yet such people could simply be reflecting the particular commu-
nity’s disapproval of anyone who used any institution other than a local
traditional forum for the resolution of child maintenance issues or may be
reacting to other problems like the inconvenience and cost of accessing the
institutions.

At both the regional and the district levels in all five regions, many of the
respondents who had utilized the laws said that they would use them again;
this could indicate both an acceptance of and a satisfaction with, the laws
and their operating institutions. It is important once again to note that many
respondents made no distinction between the laws on child maintenance and
the institutions that provided child maintenance services. As already indi-
cated, the small number of respondents who indicated a rejection of child
maintenance institutions were errant fathers who had been sanctioned by
such institutions.

3.5 THE CHILD MAINTENANCE INSTITUTIONS

This section examines the operations of child maintenance institutions gen-
erally and reviews field data on the situation of some of these institutions in
the study areas.

3.5.1 The Capacity of Child Maintenance Institutions

The ability of institutions to deliver to the satisfaction of people who access
their services depends to a large extent on the resources available. The re-
search examined the resource base of maintenance institutions for carrying
out their responsibilities. Formal Institutions were generally better resourced
in terms of equipment, financial and physical facilities for undertaking their
responsibilities than the informal institutions. Within the category of formal
institutions, NGOs were more resourced and better organised than govern-
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ment institutions. Indeed a good number of government institutions such as
the DSW depend on the largesse of NGOs to function appropriately. Most of
the NGOs in the child maintenance sector are into service provision, in terms
of meeting the material and psychological needs of children. Very few, such
as AWLA, FIDA, WILDAF, and the LRC are into the provision of legal
services for the enforcement of child maintenance laws.

None of the institutions, except the service-providing NGOs, which concen-
trate on the material needs of children, can be said to be adequately re-
sourced. In terms of human resources, the key shortfall is not simply poor
staffing, but a dearth of staff in certain key categories. In the courts, it is the
dearth of judges and lawyers. The Family Tribunal in Walewale did not sit
between 1993 and 1996, sat briefly for part of 1997 and at the time of the
field study in 2002 had not sat since. This is because the Tribunal has no
Chairperson. Yet the Tribunal has over this period had one registrar, (who
died whilst we were conducting our field research), 3 bailiffs, one secretary,
one court clerk, 2 watchmen, one cleaner, 2 panel members, and one care-
taker. The Chairperson of the Community/Family Tribunal in Tamale has
jurisdiction over all other districts in the region because those districts have
no Family Tribunals.

Staffing problems derive mainly from low salaries paid in public institutions,
key personnel are simply not attracted to work in such institutions or simply
evade service. All the institutions with the exception of the class of NGOs
noted above had serious problems with institutional capacity. The courts are
the worst among the lot. All the courts in the five regions studied were seri-
ously under-resourced. The offices of the DSW, CHRAJ, LAB, and the Po-
lice were no better. Everything from office space, through transport and
communication facilities, to major and minor office equipment was either
unavailable, in short supply, or in a serious state of disrepair.

It appears, however, that non-performance and under-performance of these
institutions is less a function of unavailable and limited resources than it is a
function of misuse or misallocation of resources, poor prioritisation, and
bureaucratic bottlenecks in the release of funds. As noted above in the case
of the Walewale Family Tribunal, some institutions keep an excess number
of support staff when they have inadequate key staff whose presence was
required for the operation of the institutions. Again, the bureaucratic proc-
esses that govern the release of funds for the judicial service, for example,
lead to a lot of wastage. Funds, which could have been retained by the vari-
ous judicial service offices in the districts and regions, are now required to
be paid into centrally controlled accounts. The time and other resources,
which are then expended to have these monies released, constitute a com-
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plete waste. As was explained by one registrar of a Family Tribunal, the
amount of money that is spent on travel costs and allowances for officers
who travel to Accra to negotiate for the periodic release of funds sometimes
exceed the amount eventually released.

These problems severely affect the work of these institutions. Other prob-
lems relate to the inability of these institutions to enforce compliance with
the orders that they make and the speed with which they are able to dis-
charge justice and the attendant delays and adjournments that plague the
courts as well as compelling the parties to appear before them. The delays
occasioned in the handling of cases due to the non-appearance of parties,
judges, or panel members, the high cost of accessing the courts, the difficul-
ties related to the service of processes, and the competence of mediators
were sighted as major problems. The service of processes by complainants
normally results in confrontations and scuffles between the parties. Some-
times complainants have to go with the bailiff to direct service. In Tamale,
in the Northern Region, it is common for a bailiff to carry a pregnant woman
on a bicycle for several kilometres to direct service of court processes. Staff
in the institutions, especially bailiffs in the courts, are assaulted or battered
in the normal course of serving processes on parties. In extreme cases, bench
warrants are issues for the arrest of errant parents who refuse to maintain
their children and or refuse to honour court summonses. The police also use
their arrest powers to compel the attendance of defendants.
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TABLE 3.1 Problems of Formal Child Maintenance Institutions

INSTITUTIONS REGION | PROBLEMS
Courts, Ashanti Enforcement of orders
Courts, CHRAJ Greater / Non-compliance
CHRAJ, LAB, DSW Accra
Courts, CHRAJ Volta

Western
Courts, CHRAJ, DSW Ashanti Inadequate means of
Courts, LAB, DSW Volta transportation
Courts, DSW, CHRAJ, WILDAF Western
Courts, DSW, FIDA, WAJU, Ashanti Financial constraints/
Courts, CHRAJ, LAB, FIDA, Greater inadequate funding
Courts, GNCC, DSW, CHRAJ, | Accra
WAJU Northern
Courts, DSW, CHRAJ Volta
Courts, FIDA, LAB, WAJU Ashanti Poor infrastructure
Courts, CHRAJ, DSW, LAB, FIDA Greater /inadequate logistics
Courts, CHRAJ, DSW, GNCC, Accra
WAIU, Northern
Courts, DSW, CHRAJ Volta
Courts, DSW, CHRAJ, WAJU Western
Courts Ashanti Community Apathy
Courts, DSW Western
Courts, CHRAJ, DSW, LAB, | Ashanti Inadequate staff /
WAJU Greater personnel
Courts, CHRAJ, DSW, FIDA Accra
Courts, GNCC, CHRAJ, DSW, | Northern
LAB, Volta
Courts, CHRAJ, DSW, GNCC Western
Courts, CHRAJ, DSW, LAB, | Ashanti Evasion of service
WAIJU Volta
Courts, CHRAJ, DSW,
Courts, DSW Ashanti Low salaries
CHRAJ, LAB, DSW, Ashanti Lack of public
Courts, DSW, CHRAJ, LAB, | Greater education on
FIDA, WAJU Accra Human Rights
Courts, DSW, CHRAJ Volta
Courts, DSW Ashanti Location / Accessibil-

ity Delays & Ad-
journments
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Source: Field Data 2002

Other problems external to the institutions that affected discharge of their
duties were related to the attitude of the communities that they served. Key
persons identified that a lack of public awareness of human rights tend to
promote community apathy. Table 3.1 above summarises the problems that
key persons identified as facing the institutions in which they operate.

The range of problems facing informal institutions did not differ remarkably
from that faced by formal institutions (Table3.2). Formal institutions faced
problems such as inadequate funding, absence of logistical support and lack
of infrastructure to carry out their activities. Low levels of public awareness
of human rights also affected them in the discharge of their duties as well as
their lack of authority to ensure compliance. In terms of human resources,
the shortage of staff for certain institutions were heightened by the lack ca-
pacity of holders of certain officers to deal with child maintenance cases.
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Table 3.2 Problems Faced by Informal Child Maintenance Institutions

INSTITUTIONS REGION | PROBLEMS
Africa Legal Aid, Akape, Legal | Greater Financial Constraints
Resource Centre, Media Accra / Inadequate Funding
Mosque, church, Hyohani
Churches, chiefs, traditional council,
market women, family elders, | Northern
schools, NGOs. Volta
African Legal Aid, Naiwe, Chiefs, | Greater Capacity building
Akape, Mosque, Churches, Legal | Accra
Resource Centre, Media
Naiwe, Chiefs, Akape, Mosque, | Greater Public Education on
churches Accra Human Rights / Pub-
lic sensitisation

Ark Foundation, African Legal Aid, | Greater Inadequate
Legal Resource Centre, Peace FM Accra means of
NGOs, Hyohani Rehab Centre, transportation
Tizaa, Northern

Volta
African Legal Aid, Legal Resource | Greater Inadequate staff /
Centre, Peace FM Accra personnel
Mosque, church, NGOs, Hyohani | Northern
Rehab Centre, Tizaa
Africa Legal Aid, Naiwe, Akape, | Greater Lack of
Chiefs, Mosque, Legal Resource | Accra enforcement power
Centre, Media / Non compliance
Family Elders, Asogli

Volta
Ark Foundation, Africa Legal Aid, | Greater Cultural/
Akape, Legal Resource Centre, Me- | Accra community’s atti-
dia tude/lack
Churches, Tizaa Northern of co operation
Mosque, Churches, Hyohani Rehab. | Northern Poor infrastructure
Centre Volta /inadequate logistics
Ark Foundation, African Legal Aid, | Greater Lack of Governmen-
Legal Resource Centre, Peace Fm Accra tal support / Assis-
Chiefs, Churches tance

Volta

Source: Field Data 2002
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3.5.2 Factors Affecting Access to Institutions

In most areas, a number of factors contributed to the choice of institutions
for the resolution of child maintenance issues. The choices were related to
the barriers associated with particular institutions.

Individuals, key persons and groups shared their personal experiences and
that of others in dealing with these institutions. They noted some of the
problems as the high fees paid to the formal courts and to the chief’s court,
extortion of money from complainants/parties by personnel of institutions
before carrying out their duties and the insufficient number of institutions
that handle child maintenance cases. The complainants are mostly women,
with no formal education and financially handicapped, who cannot afford to
pay the statutory filing fees for court processes. The extortion of money by
some members of staff of these institutions further aggravates the situation.
In addition physical access problems such as attitudes of the staff in these
institutions reduce the confidence that people have in the institutions to solve
their problems, and therefore the likelihood that they will access that institu-
tion when they have a problem. In summary the preponderant reasons for
reduced access cited by respondents were the delays, and the inability of
institutions to enforce order and compel appearance of parties, making the
institutions unattractive for solving child maintenance cases.

The study revealed that respondents did not make too many complaints
about their problems in accessing the institutions to other persons. Only
three respondents reported ever complaining about a problem or other that
they faced in their attempt to access some children maintenance institution.
At Hohoe, the female complainant was advised to ask the court to make an
order for the arrest of the defaulter, and in Tamale, the female who made a
complaint was asked by the court clerk to “leave it to God”. Another person
who made a complaint was asked to appeal the court’s decision. At Ho, the
2 females indicated that they were satisfied with the response they obtained
from the institutions they complained to.

Key persons interviewed in the various institutions as well as individuals
gave suggestions for the resolution of these problems. They were very con-
cerned about the institutions that do not possess the power to enforce their
orders. According to them these institutions will be more effective and effi-
cient if they are empowered to do so. The employment of competent and
adequate personnel, provision of adequate office space, computers, vehicles
and motor bikes, improved financial assistance from government and NGOs,
in service training/ short courses and adequate remuneration for staff were
some of the solutions cited by the key persons. They also advocated for a
fast track approach to the disposition of child maintenance cases and the
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abolition of the payment of “drinks” to traditional authorities as charges for
hearing and determining child maintenance cases. Lastly, they called for the
establishment of more branches of formal institutions to improve accessibil-
ity of the institutions by complainants.

3.6 CHILD MAINTENANCE CASES

Documents from the formal institutions listed earlier were reviewed in the
study communities in all the five regions. Virtually none of the informal
institutions kept any documents on child maintenance cases they handled.
The singular exception was the chief’s courts in the Ashanti Region. The
following table shows the types of institutions visited for the purposes of
document review and the types of documents that were examined in each
institution. The documents examined in the formal institutions covered the
period between January 2000 and March 2002.
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Table 3.3 List of Documents Examined by Institution

INSTITUTION TYPE OF DOCUMENT
COURTS Case dockets
Petitions

Registrar’s returns
Annual report
Cashier’s book

DEPARTMENT OF SOCIAL WEL-
FARE

Case Files, Application Forms,
Case Register

Quarterly Reports, Files, Case
books

Case Sheets, Dockets, Summary
sheets

CHRAJ

Case book, Case files, Statistical
returns

Annual reports, Annual Returns
Application forms, Files, Dockets

GHANA POLICE SERVICE

Annual Reports, Station diaries
Quarterly intelligence reports

THE LEGAL AID BOARD

Case Files, Director’s Returns,
Computer Print Outs,

Annual Report, Application Forms
Bi-Annual Report, Dockets

MEDIA HOUSES

Letters
Faxes

NGOs.

Case Files, Application Forms,
Case Register

Maintenance payment books, Re-
cords books

Case Sheets, Personal files of chil-
dren

Project reports, Annual Report

Source: Field Data 2002

3.6.1

Sample Cases on Child Maintenance

The gendered nature of child maintenance issues in Ghana is perhaps best
exemplified in the gender differentiation by status of complainant. In virtu-

Access to Justice Series No.4 56




Analysis from Findings of the Field

ally all cases, the mother of the child was the complainant and the actual,
disputed, or prospective father was the defendant. Invariably, a man will put
a woman in the family way and renounce paternity and hence maintenance
responsibilities, or will refuse to maintain his child (ren) and their mother(s)
after doing so for a while. A complaint is then lodged with some institution
or other with the woman as complainant/plaintiff and the man as defen-
dant/respondent. In very rare cases, the complainants have been female or
male relatives of the mother of the child (ren). And in even more rare cases,
men have been complainants in petitions for custody of children. In a few
instances, the children themselves have lodged complaints against their par-
ents. We utilise the narrations of typical cases from the regions to illustrate
the situation as played out in the field. The sample cases discussed below
give a better sense of, the main child maintenance complaints, the types of
services provided, the processes these complaints go through; the nature of
reliefs and orders granted or settlements reached; the levels of maintenance
awarded; enforcement mechanisms, and how cases are concluded. Again
the cost involved in using the institutions, and the range of problems encoun-
tered in accessing child maintenance services is all revealed in these cases.
3.6.1.1 Patrilineal communities Greater Accra, North-
ern and the Volta Regions

The indigenous inhabitants of Greater Accra Region belong to the patrilineal
family system; court records did not indicate details about the background of
applicants and defendants. However, it may be inferred from the names,
especially of the father/defendants, that the parties belong to the patrilineal
family system. The people of the Northern and Volta Regions like the people
of Accra are also patrilineal. Unlike Accra, the people of the other two re-
gions are fairly homogenous and it was possible to determine the ethnic
background of the parties involved in the cases discussed below from these
regions.

¢ Northern Region--Walewale

In 2002, the CHRAJ office was the leading child maintenance institution in
Walewale in the West Mamprusi District. A number of factors accounted for
this. First the Community Tribunal/Magistrate’s Court which is statutorily
mandated to sit as a Family Tribunal was not functioning because there was
no magistrate available. Second, a number of interviewees mentioned high
customary fees at the Chief’s court as a deterrent to accessing that medium
for resolving child maintenance disputes and third, the great inter-personal
skills, affability and hard work of the then Acting District Director of
CHRADJ, and the no fee service made CHRAJ the obvious choice.
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Interviews with the Acting Director revealed that the office received 3 to 4
child maintenance cases per week. Complainants themselves generally walk
in without prior appointments and are received and guided to make formal
complaints. In other cases, they are accompanied by relatives, friends and
concerned citizens who act as their spokespersons.

The mostly oral complaints are recorded by an officer and a copy sent to the
respondent(s) with a letter requesting a response to the complaint within 7
days. Responses are either given in writing or orally at the CHRAJ offices
after which a date is fixed for mediation or other process. Neither the com-
plainants nor the respondents are represented by counsel. Indeed, there is no
lawyer resident in Walewale and both the former Acting Director and the
current Director are not lawyers. The office therefore limits its interventions
in child maintenance disputes, as for all other disputes, to settlements, con-
ciliation, mediation and arbitration. No fees are paid for accessing child
maintenance services at the CHRAJ. All the records on these cases are kept
in case files. The office also maintains a Case Book in which it summarizes
all the cases that are filed with it.

The Acting Director noted that enforcement of child maintenance awards
was a key problem. The office has however found ways around it. These
include, running a range of public education sessions on child maintenance
generally, the importance of shared parental responsibility in child mainte-
nance, and the serious consequences that may attend parental neglect of
children. The office also uses employers and senior state officials to prevail
upon their subordinates to perform their child maintenance responsibilities
or abide by terms of settlement, in particular child maintenance awards
given by the CHRAJ office.

From our interviews with a wide range of officials and ordinary individuals
in Walewale, including some who had accessed child maintenance services
from the CHRAJ, we came to the conclusion that, more than anything else, it
was the personal affability, hard work and commitment of the Acting Direc-
tor which made the CHRAJ office effective in enforcing child maintenance
awards. He visited both complainants and defendants and made them his
friends. He visited errant husbands in their offices and reminded them to pay
up their monthly maintenance awards. He talked with employers and superi-
ors to urge their employees and subordinates to comply with awards.

The CHRAJ office is quite centrally located and therefore accessible to the
people in Walewale town. It is, however, not that accessible to persons from
outside the Walewale township who have to travel, in some cases, 90 Kms to
reach the office. The office itself is housed in very modest buildings. It
occupies two small rooms in a four-room building. It has even more modest
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furniture: four tables, four chairs, two benches, one bookshelf, one cupboard,
all-wooden, and one steel cabinet. The office also has one typewriter, a sta-
pler, a paper punch, a motorcycle and a bicycle.

In terms of staff, there is a Director, who was on leave in 2002, but came
back to post in 2003, an Investigator who functioned also as Acting Director
in 2002, a Registrar, a Bailiff and a Secretary.

The office received a quarterly imprest of ¢500,000 as at year 2002 through
the Regional CHRAJ office with directions as to how to use the money.
Sometimes NGOs sponsor public education sessions conducted by the of-
fice.

In the years 2000, 2001 and the first quarter of 2002, the CHRAJ office in
Walewale recorded 34 cases. Of these 31 were child maintenance cases.
Walewale is indeed a child maintenance town. The other three cases in-
volved abduction to the witches’ camp at Gambaga, a tenancy dispute and a
peculiar complaint that a certain defendant was “conveying” the daughter of
the complainant to Bolgatanga for someone “to make love to her”. The fol-
lowing are the range of complaints in the child maintenance cases:

a.  Refusal by a prospective father to accept responsibility for a preg-
nancy;
Refusal to pay ante-natal fees;
Paternity disputes;
Contests over custody of children;
Neglect to provide for all or some of the needs of children and
their mother (e.g. school fees, hospital bills); and
f.  Child abuse.

caow

The reliefs sought by complainants are mainly financial provision, custody,
payment of periodic maintenance and in some cases arrears of maintenance,
and an order for a spouse to pick up the educational and health bills of the
children. The CHRAJ office does settlements and mediations which essen-
tially provide the following reliefs: determination of paternity; the grant of
custody; orders for the payment of ante-natal fees, school fees, hospital bills,
monthly maintenance and arrears of maintenance, and orders for a spouse to
set the other spouse up in business so that she is better able to cater for the
needs of their children.

There is almost strict gender differentiation by status of parties. Almost all
complainants are females making complaints about errant husbands and
partners. This is also true for the Department of Social Welfare in Walewale,
which was another popular destination for seekers of child maintenance
reliefs. Of the 32 cases dealt with by that department during the study pe-
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riod, 28 were brought by women. Of the 28, all but one, were wives or part-
ners against their errant male spouses or partners. Of the 5 complaints
brought by men, one was by a grandfather seeking maintenance for her
grand daughter.

Maintenance awards were varied. The highest was an award of ¢ 80,000 as
payment for ante-natal expenses. The highest monthly maintenance award
was ¢ 50,000 and the lowest was ¢6000 per week. The modal award was ¢
30,000.

Sample Cases

In one case, a lady reported to the CHRAIJ office that her partner was not
meeting his parental responsibilities towards their child. The CHRAJ office
wrote to the man for his response and eventually convened a session for
settlement of the case. It was agreed that the woman should retain custody of
the child. It was also agreed that he buys a sewing machine for her to start a
trade as a seamstress and that he also pays a sum of money to her monthly as
maintenance for her and the child. The amount to be paid as maintenance
was not agreed upon.

He has bought her the sewing machine but CHRAJ investigations revealed
that he does not pay any monthly maintenance for the child and her mainte-
nance. When he was questioned about the monthly payments, he argued that
maintenance of the child should go with custody and so he could not provide
for the maintenance of the child as long as he was denied custody. The
CHRAJ office clearly felt at the end of the road when we interviewed them
on this case.

In another case, a dispute over maintenance for a wife and a 2 year old child
was settled by the CHRALI office. It was agree that he pay a monthly sum of
¢30,000. He paid this sum consistently for five months and then he was
transferred from the district. Once transferred, his name was moved from the
district pay vouchers. Thus, the control that his superior officers in the dis-
trict had over his pay, which the CHRAJ office exploited to secure mainte-
nance for his partner and child, was lost.

In another complaint involving maintenance for a pregnant woman and a
child, it was agreed that he buys her some foodstuff and some clothing. It
was also agreed that he pays to her maintenance of ¢ 6000 a week. He com-
plied, bought the foodstuff and the clothing and paid maintenance consis-
tently for 4 months, until he lost his job. At the time of the field work he
had just been employed again and had resumed paying the monthly mainte-
nance. He however declined to organize a naming ceremony to name the
second child.
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The situation had not changed when we visited Walewale again in January
2004. The majority of cases were still child maintenance cases, although the
total number of cases had fallen drastically. Two-thirds of all cases for the
year 2003 were on maintenance of spouses and children. For the year 2003,
the office dealt with only 19 cases. Of these, 3 were carried forward from
2002. The breakdown of cases for 2003 is as follows:

Maintenance 1
Paternity

Custody

Dowry Claim

Harassment

Fraud

Retrieval of Assets

Tenancy

Unlawful detention

e = DN = = O

The Community Tribunal that was not functioning during our first field in-
terviews in 2002 started functioning in 2003. It appears that a lot of the cases
on maintenance are now being dealt with in the court. Although the court
charges a modest filing fee for such cases, this is still preferable to a CHRAJ
office, which though free of charge, does not have the enforcement mecha-
nisms of a court. It might also be that the personal efforts of the previous
Acting Director to deal with the problem of enforcement have lapsed with
his departure for further studies, making the court the only real option cur-
rently.

e  Greater Accra Region--Accra

There were 9 Family Tribunals located in the Accra Metropolitan Area; most
of them were accessible because they were centrally located in the commu-
nities and/or near transport terminals. Some were actually located in the
palaces of traditional leaders or in Community Centres. There were 2 Fam-
ily Tribunals in James Town that were supported by an office of the DSW.
There were also traditional courts run by the various clan and religious
heads. Both legal systems were easily available to, and patronised by the
residents of the community. Most applicants accessed the Family Tribunals
for child maintenance claims, especially after other attempts through the
family system had proved ineffective.

The total payment by the applicants in the cases analysed was ¢4,700 made
up of the following costs:
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Application form: 1,500
Hearing Notice: 1,500
Docket: 1,000
Filling service & mileage: 700

Unofficially, applicants bear their own transportation and usually that of
their witnesses. Many applicants also have to come to the court to collect the
maintenance awards on the dates fixed for payment to court by the defendant
fathers. Most applicants in James Town live within walking distance of the
2 Courts and would thus usually not incur transport expenses for themselves.

Sample Cases

The first case involves a claim made by a female plaintiff, in 2002 against
the father of her children, for neglecting his responsibility to help maintain
their children. The application was for the father to pay school fees, medical
bills, and a monetary contribution of ¢120,000 per month towards feeding
the children and to put the children into school. This claim involved the
reliefs usually sought by people who have custody of children; they are also
the reliefs that are usually granted by the courts. The Court granted an
award of ¢120,000 per month and lump sum payment of arrears of school
fees of ¢70,000 against the father. He was in addition ordered to pay for the
cost of the forms used to lodge the complaint at the court. The Court
awarded costs of ¢40,000 against the father in favour of the applicant
mother. The applicant (the mother) was asked to put the children in a school
near their place of abode.

Courts give orders of at least two thousand cedis (¢2,000) a day. The maxi-
mum usually depends on the merits of the case at hand. The other institu-
tions through mediated settlements usually get parties to agree to amounts
ranging from fifty thousand cedis (¢50,000) a month to over five hundred
thousand cedis (¢500,000) a month depending on the case. One-off pay-
ments in the form of arrears and compensation over the period of neglect are
usually agreed upon. This may be as low as fifty thousand cedis (¢50,000) or
as high as five hundred thousand cedis (¢500,000) plus. Payments are made
through institutions.

* Big Ada
The DSW, the Court, the Police, CHRAJ and traditional authorities are all
available in Ada. The most preferred mechanisms for processing child
maintenance claims are the CHRAJ, traditional authorities and the Court.
The traditional system is the most accessible because the chiefs and family
elders live within the community, especially in the villages, whereas the
other institutions are located in the district capital. Many applicants for child
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maintenance reliefs initially access the traditional system and move on to the
court and CHRAJ when the traditional system fails to get the required re-
sults. The trend has been for an increasing number of applicants who access
the Court and CHRAJ.

Sample Case

In the second case at the Big Ada district community Tribunal a mother
brought a case against the father of her baby. The claim was for ¢60,000
against the father for neglecting his responsibility of paying for the medical
expenses incurred during delivery of his child, its naming ceremony and
general maintenance. The court awarded ¢40,000 a month for medical bills
and feeding. In this particular case, the applicant paid a total of ¢4800 as
court filling fees.

The Court also awarded costs of ¢20,000 against the father in favour of the
applicant mother. Here as in the case of James Town in Accra, applicants
bear their own transportation costs and usually that of their witnesses and
have to come to the court to collect the maintenance awards paid by fathers
to the court on fixed dates. (The fare from Big Ada to the court was
¢500.00.). The same factors used to determine the quantum of awards in the
earlier case at James Town were employed in this case.

e Volta Region

The Volta Region particularly Ho, its capital, has its fair share of mainte-
nance institutions both formal and informal: the courts, DSW, CHRAJ
WILDAF and traditional authorities. The maintenance reliefs requested from
these institutions are: the monthly maintenance allowance, the payment of
school fees and hospital bills when due, paternity payments, payment of
compensation for past neglect and to clothe the child. In some cases, the man
is ordered to name the child. The maintenance level is determined by taking
into consideration the level of income of both parties, the number of chil-
dren, the age of the children, and the number of other dependants on the
parties. However, in most cases, at least two thousand cedis (¢2,000) a day
per child making sixty thousand cedis (¢60,000) a month is awarded. The
formal institutions mentioned normally require the respondent to pay the
money to them. The court sometimes requests that for salaried respondents
have their awards deducted at source. In cases where the relationship be-
tween the respondent and the petitioner is not hostile, they ask the respon-
dents to pay directly to the complainant. The maintenance orders normally
granted include:
a.  Payment of monthly allowance;

63  Access to Justice Series No. 4



Child Maintenance in Plural Legal Systems in Ghana

Compensation for the past neglect;
Payment of medical bills when due;
Payment of school fees when due;
Clothing the children regularly;
Access to the children.

me e o

The quantum of monetary awards made for maintenance ranged from fifty
thousand cedis (¢50,000) a month to two hundred and fifty thousand cedis
(¢250,000) a month, depending on the number of children the award cov-
ered.

Sample Cases

In a typical case in Ho, the complainant was a woman 28 years old who had
three children with the defendant, a driver. The parties lived apart, the chil-
dren with their mother.  She brought a complaint against the father of the
children at the Ho Family Tribunal for neglect. ~The father had for two
years ceased making contributions towards the maintenance of their children
aged 4, 6 and 9 years.

During the hearing of the case at the Family Tribunal it was discovered that
misunderstanding between the two had angered the respondent. His refusal
to maintain the children was in effect the result of the anger he harboured
against the mother of his children. The Tribunal ordered the respondent to
pay a monthly maintenance of ¢150,000.00 towards the children. An inter-
view with the complainant during the study period disclosed that the respon-
dent had fairly complied with the order and was making regular maintenance
payments.

e Hohoe

The second case study in the Volta Region we examine involved a 74 year
old man who brought a complaint to the DSW at Hohoe, on behalf of his 24
year old daughter at the DSW at Hohoe. The complaint was that his
daughter had 2 children with the defendant, a teacher. The said daughter and
her children lived with the complainant, a peasant farmer. The defendant
merely acknowledged paternity but had since refused to maintain the chil-
dren.

The panel heard the complainant in the absence of the respondent, who re-
fused to attend the hearing even though he was invited. The panel advised
that the respondent pay a regular amount of money towards the maintenance
of the children. At the time of interview with the complainant, she had come
to the offices of the DSW to complain about the fact that the respondent was
not complying with the orders. It was contemplated that the matter be re-
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ferred to the family Tribunal which had greater authority to compel defen-
dants to appear before it and to abide by its orders.
3.6.1.2 Matrilineal Communities—Ashanti and
Western Regions

Communities within the Ashanti and Western Regions of Ghana are mainly
matrilineal and as we explained in earlier chapters these communities, for
purposes of lineage affiliation and succession to property and office trace
descent through a common female ancestor. Fathers and their children
therefore do not belong to the same extended family systems. This however
does not absolve fathers of the responsibility of maintaining their children as
the case studies presented below revealed.

®  Ashanti Region

In the Ashanti Region specifically Kumasi and Asante Akyem Districts the
High courts and community Tribunals hear and determine child maintenance
cases while FIDA, CHRAJ, WAJU and Legal Aid Board do settlements,
mediation and feedback or follow-up on reported cases.

e  Kumasi

A 29-year-old petty trader in Ashanti New Town in Kumasi, the capital of
the Ashanti Region had three children and lives with some members of the
extended family in a family house together with the youngest and last
daughter. Two of the children live with their father. Some few months after
the last daughter was born, the father neglected to cater for the child on the
excuse that he was not gainfully employed and therefore did not have the
means to maintain the child.

She made a complaint to her parents and some members of her extended
family about the refusal of the father of her daughter to live up to his respon-
sibilities. She made her intentions of sending the matter to court clear to the
family but they discouraged her explaining that she might end up providing
her daughters father sufficient justification to cease maintaining her daugh-
ter. She was advised to “leave everything in the hands of God”. She de-
cided to concentrate on her petty trading to take care of the child. Not too
long after her decision the child fell sick and she was unable to foot all the
medical expenses. She went to the father with a medical prescription as well
as the medical bills. The father only purchased a few drugs and left the rest
together with the bills to be settled by the mother.

She informed her parents who decided to approach the father and see if they
could persuade him to be more responsible towards his child. Their meeting
was deadlocked. They then appealed to his family, who arranged for a meet-
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ing. At the said meeting the two families emphasised that it is the primary
responsibility of the man to cater for the child. However, this statement an-
gered the man who retorted that if any of the people present at the meeting
could secure him a lucrative job, he would be more responsible towards his
child. The man’s family pleaded with her family that they will ensure that he
performed his fatherly responsibilities. The man’s mother took over the re-
sponsibility of maintaining the child by sending some amount of money
which ceased after a while.

She decided to utilise a more formal institution to compel the father to be
responsible. Her family gave her their support. Some members were pre-
pared to foot the expenses involved. She had heard a lot about the activities
of WAJU and FIDA on the media, especially on radio, in respect of child
maintenance enforcement; she however, decided to use the Court because
the Family Tribunal in Ashanti New Town was close to her. In addition to
the proximity of the Court, she had also heard how fathers suddenly became
responsible when they were summoned before the Court. More importantly,
the Court used the Police to enforce its orders.

After consulting a few lawyers for assistance, she realized she could not
afford their services. She therefore declined to engage the services of a law-
yer and followed a friend’s advice and asked the Registrar of the Court for
assistance. The Registrar assisted her in filing the necessary applications for
the Writ. The bailiff demanded money for his transportation to serve the
respondent’s husband. She in turn sought financial assistance from some
members of the family to pay the bailiff.

On the appointed day, the father appeared before a panel without a lawyer
and was asked why he dod not maintain his child. His explanation again
was that he was not gainfully employed therefore he did not have the means
to maintain his child. The panel rejected this excuse and ordered him to pay
¢1,000,000.00 as lump sum towards the upkeep of the child, and
¢200,000.00 every month to cater for the feeding, medical and educational
expenses for his child. He was told that failure to comply with the payment
schedule would result in his arrest by the police.

The plaintiff was initially, satisfied with the arrangement made by the panel.
The father complied and made regular monthly payments and when he was
unable to, he would either send a message or plead for time to pay up. Mat-
ters continued for a while in this manner till the monthly payments became
inadequate and her husband started defaulting on payment without any ex-
planation. She was at the time of the study contemplating going to court
again.
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o  Western Region

In the Western Region specifically Sekondi/Takoradi and Agona Nkwanta,
the court, DSW, CHRAJ and WILDAF normally require the respondent to
pay the monetary awards into the coffers of the institution. The court some-
times asks for the award to be deducted at source from the defendant’s salary
if the defendant is on salary. In cases where the relationship between the
respondent and the petitioner is not hostile, they ask the respondents to pay
directly to the petitioner. Respondents make payments to the office of the
institutions and the offices issue receipts for the necessary payments.

o Agona Nkwanta

A banana seller who had been married for 17 years has 5 children whose
ages range between 3 and 15 years. On a good market day she makes close
to ¢40, 000.00. On a normal business day she makes less than ¢16,000. Her
husband is a farmer employed by an Oil Palm Company in the town. He
also doubles as palm-wine taper. The marriage has not been easy going.
Her husband neglects to take care of their children. She has been threatened
with a divorce for insisting that her husband plays his role as a man and the
breadwinner of the household. The husband earns an income a little higher
than ¢240,000 a month. Lately he has resorted to heavy drinking.

She lodged a complaint with the DSW to force her husband to live up to
expectations. An award of ¢50,000.00 a month was to be paid to the DSW
to be collected by her. Her husband honoured the award by making payment
on only two occasions and has since declined to make further payments.
Only two of their 5 children are still in school. The rest have dropped out
and are helping their mother sell banana by hawking around town. She has
lost hope but believes that if she secured a better job for herself she could
cater for her children without her husband’s help. She was contemplating
following up on the maintenance order she was awarded earlier by the DSW
at the time of the study.

In the second case at Sekondi/Takoradi, a trader who sells second-hand
clothing has a son out of wedlock with a man employed as a Naval Officer.
The boy is 8 years of age and is elementary school, primary 4. Their short-
lived romance ended when their son was just 2 years. He has since refused
to cater for their son because he questions the child’s paternity and has re-
jected the boy as his son. He is married to another woman and has children
in his new relationship.
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She lodged a compliant with the WILDAF which took up the matter. He
refused to turn up for negotiations on the child’s maintenance and pay the
awarded monthly award. WILDAF has taken the matter to court. At the
time of the interview she explained that legal processes had been filed for
the necessary action to be taken.

These case studies affirm earlier conclusions that the norms and rules of
customary practices on child maintenance are the same for all lineage sys-
tems in Ghana. Succession and inheritance rights are treated differently
from the child’s right to maintenance from his/her father. The next sections
look more closely at data from the interviews in the selected communities
and describe the broad trends that emerge.

3.6.2 Initiating and Conducting Action Related to
Child Maintenance

The children who are involved in the maintenance cases reviewed were at
the background. The application for a declaration of paternity, maintenance,
or custody will be made by one of the parents, usually the mother of the
child (ren). In cases of adoption, the application will normally be made by
both foster parents. In a few instances, children have filed complaints with
institutions such as the DSW against their parents, and nearly all cases
against their father, for neglecting to pay their school fees.

The complaints, in nearly all the cases, were lodged by low-income com-
plainants who could not afford the services of lawyers. In a number of cases,
complainants were supported by relatives to present and argue their cases. In
some instances where defendants were represented by lawyers in the courts,
the cases invariably took longer to resolve because of several adjournments
requested by the lawyers.

Aggrieved parties who seek redress from the other formal institutions aside
the courts lodge their complaints either verbally or in writing. In a signifi-
cant number of cases, the complainants wrote their own complaints or were
assisted. Oral applications are normally reduced into writing and respon-
dents served by the complainant or the institution handling the case. In the
informal institutions, the complaints are usually oral. The parties appear
before the institutions on dates determined by the institutions for the hearing
of the case.

Securing the attendance of the defendant or the other party can be incredibly
difficult. This may be because the party becomes elusive and evades service,
or is otherwise uncooperative. Where the complainant is uncomfortable or
afraid to serve a summons or letter to the defendant, someone else does it on
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his/her behalf. In the case of maintenance cases before the courts, a court
bailiff will do this.

Maintenance cases, whether in court or in other formal or informal institu-
tions are heard in camera. The family tribunal does not sit in public. In the
case of other institutions, a limited number of people are invited for the pro-
ceedings. A panel is constituted to sit on these cases. The head of the panel
is usually the head of the institution. Members of the panel listen to the
parties to deliberate on the matter and make appropriate recommendations.
The traditional courts and the churches usually operate with a council of
elders. The panel or judge, arbitrator, mediator, officer or other person ex-
amines the case and allows each party to make representations. A ruling or a
settlement is then reached and pronounced.

3.6.3 Main Complaints

The main complaints or applications in the documents reviewed were the
following: maintenance, declaration of paternity, specific orders for the
payment of school fees, medical bills, custody and applications for adoption.
The following represents samples of the main reasons that were provided by
complainants to support their complaints. The main reasons were the follow-
ing:

a.  The father of the child has denied paternity and responsibility for
the maintenance of the unborn child (the payment of ante-natal
clinic fees etc) and the maintenance of the mother of the child;

b.  The father of the child is in a relationship with another woman and
has neglected his children and their mother;

c.  The father has refused to pay the maintenance award given by
some other institution such as the DSW;

d. The marriage between the parties is being dissolved and certain
maintenance orders need to be made;

e.  The father provides money for food for the child (ren) but refuses
to pay other bills in respect of the children such as school and hos-
pital fees;

f.  The parents have some disagreements and the father has refused to
maintain the children as punishment to the mother;

g.  The father has some disagreements with the child and has refused
to maintain him/her;

h.  The father has fallen in love with some other woman and refuses to
maintain his children.

The main reliefs sought by complainants or applicants were the following:
a.  General maintenance orders;
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b.  Specific maintenance orders for the payment of school fees, medi-
cal bills etc;

c.  Declaration of paternity;

d.  An order to name a child or to perform some other customary duty
or obligation plus all the necessary ceremonies incidental to same;

e.  Orders relating to custody and access;

f.  Compensation for period of neglect; and

g.  Adoption.

Orders made ranged from maintenance, paternity and custody orders and
more specific ones related to the payment of school fees, monthly remit-
tances and lump sum payments. Most orders were made for maintenance
(45%); nearly 70% of maintenance awards were for females. Monthly remit-
tances were next in terms of frequency of occurrence and they accounted for
nearly 22% of the orders made, paternity awards ranked third.

3.64 Maintenance Levels

It is worthy to note that the orders made by the courts and in most cases,
CHRALJ, are in the form of rulings and judgements, whilst the other institu-
tions make awards and recommendations. The Children’s Act has provided
guidance as to the types of maintenance awards that should be made by the
family tribunals. Usually where the courts order a maintenance award for a
child, monetary awards are made. Maintenance levels are determined by
considering the income and resources of both parties as well as the earning
capacity of the person against whom the award is made. The Children’s Act
clearly spells out the factors that should be taken into account in making
maintenance orders. Mention is made of the financial responsibility of a
person with respect to maintenance of other children, the cost of living in the
area where the child is resident, the rights of the child under the Act, and any
other matter that the Family Tribunal considers relevant.

The main factors that are used to determine the quantum of awards in the
sphere of the biological father and mother are:
a.  The nature of employment

b.  The declared income (salaries and benefits)
c.  The ability to care for other children

d.  The number of other dependants

e.  Support from relatives

In the sphere of the child, the main factors include, the age of the child, the
type of education being received and the medical requirements of the child.
In order to ensure that the awards granted are fair the court employs several
mechanisms for soliciting the information about the income levels of the
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parents in the case. The parties are often questioned about the nature of their
income and their occupations as well as additional responsibilities that they
have. In addition the nature of their jobs and the positions they hold within
these jobs are assessed. Where possible their salary or pay slips are in-
spected by the court.

The study revealed that maintenance levels awarded varied greatly according
to the income level of the defendant, which in turn depended on the econ-
omy of the locality in which parties lived. In Accra in the Greater Accra
region, maintenance levels awarded ranged from ¢50,000 to ¢500,000 per
month. In Ada-Foah, a district in the same region, maintenance levels ranged
from ¢50,000 to ¢250,000 a month. In Tamale, the regional capital of the
Northern Region, maintenance levels ranged from ¢60,000 to ¢100,000,
whilst in Walewale, a district in the same region they ranged from ¢20,000
to ¢50,000. In Tamale bulk payments of up to ¢600,000 were ordered in a
few cases. In Ho in the Volta Region, the modal maintenance award was
about ¢60,000. In some cases, one-off payments are ordered, especially in
cases involving payment of arrears of maintenance. Maintenance levels also
vary as between people in the same locality and with similar means. This is
because, other factors such as the number of other dependants a person has,
affect the quantum of the maintenance award. A review of monetary awards
made in the regions shows the highest lump sum award of ¢1.2million which
was recorded in Kumasi and the lowest of ¢2,000 in Tamale.

The economic situation in this Country renders the awards made inadequate.
However the poor financial backgrounds of those against whom the orders
are made do not make room for the award of higher sums. Despite the in-
adequacy of these awards, recipients were of the view that it made the par-
ties against whom the awards are made contribute towards the upbringing of
their own children. Personal experiences and other opinions gathered from
individuals gave a clear picture of the adequacy or otherwise of the awards
made.

3.6.5 Enforcement and Monitoring of Orders and Set-
tlements

The predominant orders are monetary awards payable periodically, usually
monthly, to the complainant. In some cases, such awards are made payable
through the institution making the award. Most institutions especially the
family Tribunal, DSW, LAB and CHRAJ make such orders. At Takoradi,
key persons in the formal institutions for example the courts, CHRAJ, DSW
and LAB noted that the institutions demand payments to be made directly to
them. These orders are the easiest to monitor. A few recalcitrant ones avoid
paying either to the institutions or to the beneficiary. The institutions are
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therefore burdened with another task of verifying compliance. The most
common form adopted is by advising parties to report back to them. In
Agona Nkwanta and Walewale the DSW and CHRAJ go an extra mile by
making regular visits to the homes of parties to enquire about these pay-
ments. This form of verification is very prominent in the district capitals
where there is a close-knit society. At Asante Akyem, Hohoe and Kumasi
the courts, CHRAJ, the DSW the police, the traditional leaders and the opin-
ion leaders demand feedback from parties.

Where payments are made directly to the complainant, (s) he reports any
default to the institution and the defendant is summoned and asked to make
good the default. Most of the informal institutions also rely on feedback to
verify compliance. For instance at Ho and Hohoe, the churches, chiefs, fam-
ily elders and Asogli traditional council use feedback as a major tool for
verifying compliance with maintenance orders. The same holds for the Legal
Resource Centre, Ark foundation, Africa Legal Aid, all in Accra and the
Religious bodies and churches.

In cases heard before the Family Tribunal, recalcitrant defendants are put
before court to show cause why they should not be imprisoned for failing to
pay maintenance awards and are sometimes remanded in custody until they
pay the awards. Where the defendant is a salaried worker and takes his/her
salary through a bank or other such institution, the court may ganeshie part
of his salary and cause same to be deducted at source and paid to the com-
plainant. Ganeshie is the technical legal term for this process. For instance,
at Agona Nkwanta the employers of a naval officer were compelled by the
court to pay directly to them. At Ho, key persons at the court cited this form
of ensuring compliance as a major tool used by them.

Sometimes the courts advice an amicable settlement by the families of the
parties, and may appoint a mediator for the purpose. In other dispute resolu-
tion forums such as the CHRAJ, DSW and the informal institutions, the
same results were obtained through negotiation and mediation. These are
however not enforceable except by recourse to the courts. There are several
instances of cross referrals within and between institutions, formal and in-
formal. It is pertinent to note that where recommendations are not complied
with or an institution is of the opinion that a case referred to it could be ap-
propriately dealt with by another institution they tend to refer them to the
other institution. Recalcitrant respondents are mostly referred by other insti-
tutions to the courts. Some complaints are referred from district offices to
regional offices and from one institution to another. In almost all cases refer-
rals were to the Family Tribunal, the Police, and CHRAJ, a family meeting
or the Chief’s palace.
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Generally, all the institutions have a major problem with enforcement. Lev-
els of compliance vary according to institutions and their locations within
the country. The courts, CHRAJ, the courts and religious bodies like the
Asogli traditional council at Ho tend to attract the higher levels of compli-
ance than the DSW for example. The fear of being imprisoned for failure to
comply plays a major role in getting people to comply with the orders of the
courts and CHRAJ, which has the power to enforce its orders in court. This
holds true for institutions such as FIDA and LRC which first mediate main-
tenance claims, by may enforce these claims in fresh legal action in the
courts of law against recalcitrant defendants. Traditional authorities in the
Ashanti, Northern and the Greater Accra Regions attracted higher levels of
compliance than those in the Volta and Western Regions. The capacity of
traditional rulers in exacting compliance with the orders they make is related
to the amount of the authority and deference they wield particular communi-
ties. Some traditional authorities are also capable of imposing sanctions on
defaulting persons.

3.6.6 Cost of Accessing the Institutions

In court cases, a filing fee of between ¢4,000 and ¢7,000 is paid on average
in all the regions. The cost of accessing the courts range from ¢2,500 to
¢130,000 depending on the reliefs sought. A Complainant is made to pay
more when the reliefs sought are many. In Accra, the cost of using the
courts is generally between ¢20,000 and ¢80,000. At Ada-Foah, the sums
paid to the courts range between ¢2,500 and ¢50,000 and in Tamale ¢2,000
to ¢30,000.

The LAB is exempted from paying filing fees. In the case of NGOs such as
AFLA, LRC, and WILDAF which also offer legal aid, filing fees are paid by
the complainant and/or the organisation. The LRC almost always pays the
filing fees of complainants. In a few cases, complainants have on their own
volition paid filing fees or made donations to NGOs to cover some costs.
WILDAF in Takoradi does not demand any fees, but complainants normally
pay token sums for the purchase of files and other logistics. The services of
all the other formal institutions are absolutely free. The same is true for ser-
vice provision NGOs which see to the physical and material needs of chil-
dren. In the case of informal institutions such as the chief’s palace, custom-
ary gifts and charges can be quite high and severe penalties may attend those
who are unable to pay such costs. In southern Ghana, the standard charge is
some drinks and money. In the Northern Region, complainants are required
to provide cola nuts and money. In Accra, the demand for drinks in the
Chief’s Palace and the payment of fines were cited as impediments in ac-
cessing the traditional courts. The Table 3.4 below shows the cost of access-
ing some of the institutions.
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Table 3.4 Cost of Accessing Services (¢)

Institutions
Insti- High | Com. Dept. FID | Le- CHR | WA-
tution Court | Tri- of A gal -AJ JU
bunal Soc. Aid
Wel- Boar
fare d
Agona 5,600 Nil Nil
Nkwant -
a 58,000
Ho 7,400 Nil Nil Nil Nil Nil
Hohoe 7,600 Nil Nil Nil
Sekondi | 8,000 10,000 | Nil Nil Nil Nil Nil
/Takora + -
di 30,000
+

Ada 7,600 Nil
Foah +
Accra 7,600
Central +
Kumasi 4,100 Nil Nil Nil Nil Nil
/Asante -
Akim 53,100
Tamale 7000 2000+ Nil Nil Nil Nil

+
Wale- Nil Nil
wale

Standard costs in the courts could include the following:

Application fee ¢200
Judicial relief ¢2,000
Service charge ¢200
Docket fee ¢1,000
Hearing notice ¢1,500
Mileage* ¢1,200
Maintenance order ¢1,500
Total ¢7,600

*Any extra mile that the bailiff travels for service of a court process over
and beyond a specified distance costs an additional ¢1,200. Thus the final
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amount paid depends on the distance between the courthouse and place
where service is to be affected.

It is obvious, that any recommendations for the reform of child maintenance
laws, institutions and associated practices, and particularly, any prescriptions
or recommendations on how to promote shared parental responsibility in
childcare must be based on sound diagnoses of the current practices and the
relevant institutions that are involved in the said practices. The purpose of
this chapter has been to provide this raw material on the basis of which any
prescriptions may be made.
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CHAPTER FOUR
ENFORCING CHILDREN’S RIGHT TO MAINTENANCE

4.0 INTRODUCTION

In this concluding chapter, we highlight the main themes, issues and findings
in the preceding chapters; draw some conclusions based on these findings
and offer recommendations for legal and institutional reform, as well as
further research to enrich attempts at making the child maintenance regime
more effective. The recommendations are geared towards promoting an
enhanced sense of shared parental responsibility towards maintenance of the
Ghanaian child.

As noted in chapter one, the overall goal of the Legal Pluralism and Gender
Project of the GTZ is to enhance women’s rights in a plural legal system by
initiating processes to generate better responses to the economic and social
interests of women. The focus is on research and action to promote change
at the local level and to advance the rights of women. Additionally, the
project seeks to explore alternative approaches to bridging the gap between
the two different systems of traditional living law (customary law) and the
imported or received central state legal systems through an examination of
the plural legal system, an identification of priority areas for intervention in
this regard, and the promotion of dialogue among stakeholders in aid of
these interventions.

The interventions are conceived of as properly belonging to the improve-
ment of the rule of law and access to justice, including the protection of
identified vulnerable groups and the promotion of mechanisms that ensure
gender equity.

In this report, the overarching themes just mentioned are being applied to
research and action on child maintenance issues in Ghana. The aim is to
create the information resource base for designing, developing, and testing
strategies to promote shared parental responsibilities in childcare and main-
tenance.

The specific terms of reference for the research aspects of this project in-
cluded: gathering information on child maintenance practices in Ghana’s
plural legal system; describing the various internal conflict of laws issues
that arise there from and how they are resolved; assessing the level of
awareness of existing laws on child maintenance in Ghana and the level of
utilisation of these laws within select communities; identifying problems
faced by child maintenance institutions in the enforcement of maintenance
orders; making recommendations for reviewing and strengthening existing
child maintenance laws; and identifying ways in which institutions that deal
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with child maintenance cases can be strengthened in order to enhance
women’s access to justice.

This study on Child maintenance under the Legal Pluralism and Gender
Project of the Family Law Focal Area (FLFA) is based on the position that
plural legal systems provide unequal and inequitable participation for par-
ticularly poor rural women in the enforcement of their of rights in terms of
securing the additional resources from fathers for the maintenance of their
children. The study as a result sought to gather the base information re-
quired to review and strengthen existing laws and institutions for the en-
forcement of maintenance orders.

4.1 SUMMARY OF RESEARCH FINDINGS

Child maintenance is one of the fundamental rights granted every Ghanaian
child under the customary and statutory laws of the country. Both customary
and statutory laws in Ghana ensure that children, however situated, have
access to maintenance. There are also many child maintenance institutions in
Ghana, formal and informal, traditional/customary and statutory, coercive
and non-coercive.

These customary and statutory legal provisions notwithstanding, many Gha-
naian children are denied the right to maintenance. Evidence from institu-
tions which deal with maintenance cases suggest that some parents are find-
ing it increasingly difficult to provide the necessary care for their children
The main cause of child neglect and parental inability to adequately maintain
their children in Ghana is low income levels, although there are parents who
have the means but refuse to cater for their children out of sheer irresponsi-
bility.

Responsibility for the care of children is increasingly becoming the lot of
mothers. Thus, two issues that have become closely related to child mainte-
nance are women'’s right to inheritance and their financial protection during
and after marriage. The findings are that, women who have custody of chil-
dren in non-marital relationships as well as those who live apart from their
husbands are known to experience difficulties getting them to contribute
towards the maintenance of their children. The gendered and low-income
nature of child maintenance issues in Ghana is perhaps best exemplified in
the gender differentiation by status of complainant. Almost all complainants
in child maintenance matters were females seeking to access to support for
the maintenance of children from an errant male, usually the father. Again,
in almost all cases, the complaints were lodged by low-income complain-
ants.
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The research project has also identified the various systems of laws in simul-
taneous operation in Ghana for the resolution of child maintenance issues.
These are: the formal statutory legal system, mostly inherited from the Brit-
ish colonial administration; the more informal customary rules (with a ve-
neer of Constitutional and Statutory endorsement) and living law; and an
array of religious and mixed rules and practices that form an identifiable
third system. There are as many customary laws as there are ethnic groups in
Ghana, and this further complicates the picture. In Chapter two, we de-
scribed this plural legal system, the problems that arise from it, and how
conflicts between the various systems are resolved in law and in fact. The
hegemony of statutory law often ensures that the de jure resolution of such
conflicts is in favour of the formal and statutory. Yet, in fact, many people
adhere to the customary system and the living law, especially in places
where the reach of the formal and statutory system is limited. The problem
of conflict of laws is not as pronounced in the area of child maintenance
because all the legal systems tend to agree broadly about the child’s right to
maintenance from both parents and the form the maintenance should take.
Thus in the application of some law one is unlikely to infringe on the juris-
diction of the other.

The various legal systems are enforced by an array of institutions. The ef-
fectiveness of an institution in ensuring compliance with the system of laws
it enforces is determined largely by recourse to sanctions, operational re-
sources, and deference for the system of laws. These issues are discussed in
chapter three. That chapter also outlines the various functions of the institu-
tions, their ranking as to usage and effectiveness and how they are generally
perceived by various categories of respondents. The chapter also notes the
logistical, organisational and human resource capacity problems of the vari-
ous institutions.

Chapter three analyses data from the interviews conducted in 5 regions in
Ghana, namely Ashanti, Greater Accra, Northern, Volta and Western re-
gions. A number of actual cases are discussed in this chapter as a means for
identifying the issues that in fact surround child maintenance. These case
studies were drawn from cases analysed from different institutions in the
five regions in the years 2000, 2001 and the first quarter of 2002. The analy-
ses of these cases revealed the types of services provided by child mainte-
nance institutions; the types of documentation kept by the institutions; the
types and number of cases handled; and gender differentiation by status of
parties. Other findings included typical reasons for seeking maintenance,
factors affecting access to child maintenance institutions, the cost of access-
ing these institutions, methods of calculating awards, and enforcement
mechanisms.
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The main claims in child maintenance cases were: monetary contribution
for maintenance, declaration of paternity, specific orders for the payment of
school fees and medical bills, applications for custody and applications for
adoption. The following represents samples of the main reasons that were
provided by complainants to support their complaints:
= The father of the child has denied paternity and responsibility for
the maintenance of the unborn child (the payment of ante-natal
clinic fees etc) and the maintenance of the mother of the child;
= The father of the child is in a relationship with another woman and
has neglected his children and their mother;
= The father has refused to pay the maintenance award given by some
other institution such as the DSW;
= The marriage between the parties is being dissolved and certain
maintenance orders need to be made;
= The father provides money for food for the child (ren) but refuses to
pay other bills in respect of the children such as school and hospital
fees;
= The parents have some disagreements and the father has refused to
maintain the children as punishment to the mother;
= The father has some disagreements with the child and has refused to
maintain him/her;
= The father has fallen in love with some other woman and refuses to
maintain his children;

The main reliefs sought by complainants or applicants were mainly financial
provision which covered the following: general maintenance orders; specific
maintenance orders for the payment of school fees, medical bills etc; decla-
ration of paternity; an order to name a child or to perform some other cus-
tomary duty or obligation plus all the necessary ceremonies and financial
incidents; orders relating to custody and access; compensation for periods of
neglect; and applications for adoption.

Orders made by child maintenance institutions ranged from maintenance,
paternity and custody orders and more specific ones related to the payment
of school fees, monthly remittances and lump sum payments. The orders
made by the courts and by CHRAJ in most cases, are in the form of rulings
and judgements, whilst the other institutions make awards and recommenda-
tions. The predominant orders are monetary awards payable periodically,
usually monthly, to the complainant. In some cases, such awards are made
payable through the institution making the award. Most institutions espe-
cially the family Tribunal, DSW, LAB and CHRAJ make such orders. These
orders are the easiest to monitor. A few recalcitrant ones avoid paying either
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to the institutions or to the beneficiary. The institutions are therefore bur-
dened with another task of verifying compliance.

Many factors come into play in determining the quantum of maintenance
awards. The erring parent’s situation with respect to the following is consid-
ered before the award: the nature of his employment; his declared income
(salaries and benefits); his liability to care for other children; the number of
other dependants; whether or not he provides support to other of his rela-
tives. Other factors such as the income of the other spouse, the age of the
child, the type of education being received by the child and his medical re-
quirements are also considered. The study revealed that maintenance levels
awarded varied greatly according to the income level of the defendant, and
the financial commitment of the defendant in relation to other dependants,
which in turn depended on the economy of the locality in which parties
lived.

The study revealed that all the child maintenance institutions generally have
a major problem with enforcement. Even the first step of securing the atten-
dance of the defendant or the other party to a child maintenance claim can
be extremely difficult.

Levels of compliance vary according to institutions and their relative stature
(coercive power, deference for the institutions, respect for its officials etc).
The courts, CHRAJ, and traditional/religious bodies, tend to attract higher
levels of compliance. The first two have coercive powers, and religious and
traditional bodies are generally respected in Ghana. The point on coercion
holds true for institutions such as FIDA and LRC which first mediate main-
tenance claims, but may enforce these claims in fresh legal actions in the
courts of law against recalcitrant defendants.

All in all, it was realized that those institutions that had remarkable success
in enforcing child maintenance orders were those who went beyond the legal
rules for enforcement. Indeed, coercive institutions that stuck to strict legal
rules for enforcement realised that defendants who had financial awards for
maintenance made against them stopped paying after a while and monitoring
was incredibly difficult. When they added another dose of legality and got
the defendants arrested and imprisoned for violating a court order, this
caused a backlash as the complainant/plaintiff lost even the little assistance
she would have received had he been out and working. Indeed sometimes
the courts and other maintenance institutions advice an amicable settlement
by the families of the parties, and may appoint a mediator for the purpose, in
order to get around the enforcement problem. The reason is that, a defen-
dant may likely feel more bound by an amicable settlement than by an order
reached after an unpleasant legal contest.
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In Agona Nkwanta and Walewale, the DSW and the CHRAJ respectively go
an extra mile by making regular visits to the homes of parties to enquire
about payment of maintenance awards. This form of verification is very
prominent in the district capitals where there is a close-knit society.

Access to institutions from outlaying and remote areas was also noted. In
these areas, the impact of formal institutions is limited indeed and most peo-
ple depend on informal institutions to resolve their maintenance cases. The
rules applied in these forums are the customary rules of the particular local-
ity which are often not favourable to women.

The ability of institutions to deliver to the satisfaction of people who access
their services depends to a large extent on the resources available. We found
that child maintenance institutions are generally under resourced, in terms of
human resources, equipment, financial and physical facilities to undertake
their responsibilities, with formal institutions better resourced than informal
institutions. In instances where NGOs are classified as informal institutions,
they are an exception to this rule, and are in fact the best resourced. We also
found that in most instances, resources in formal institutions were very sub-
optimally applied. In some cases, there was downright misuse of scarce re-
sources.
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4.2 CONCLUSIONS

In the rest of this chapter, we will attempt to draw tentative conclusions from
the data we gathered and analysed and provide some recommendations.
These recommendations will benefit from further research along certain
lines of inquiry that we will indicate. These include an examination of gaps
in the legal regime (including shortfalls in enforcement) and institutional set-
up for the resolution of child maintenance issues and various socio-cultural
matters. The brevity of the recommendations is our way of positing them as
areas for further research and action.

4.2.1 Legal Shortfalls

The legal regime of child maintenance as seen in the resolution of child
maintenance cases assumes and takes for granted the contribution of the
mother to the maintenance of child. A mother’s contribution in providing
physical care is often not adequately computed and therefore not taken into
consideration when awards are being made. Non-material inputs for child
maintenance, usually provided by the mother — emotional support, character
building, training, daily supervision, and other essentials for the proper
growth and development of the child — are even more difficult to compute. It
is not enough to assess maintenance costs in terms of payments that have to
be made for feeding the child, payments of hospital and school fees and the
provision of other necessaries of life such as clothes.

Maintenance awards also tend to be computed on the basis of ability to pay
and not the actual needs of the child. The determining factors are the father’s
income and other financial commitments in relation to other dependent chil-
dren. The understanding is that if the award is beyond the father’s income
he will be unable to comply with it. This implies that a father who, relative
to his income, has too many children will be able to afford not more than a
certain quantum of award that will be meaningless in terms of his children’s
needs. The law should not condone parents’ abdication of their responsibil-
ity for the needs of their children. The decision to have children should take
into account the means for taking care of them. Besides there is the need to
determine standards of maintenance that children are entitled to and sanc-
tions that defaulting parents should undergo. All legal systems assume
women’s commitment to their children and leave them to determine the
standard of care that the children should have. This flows out of gendered
perception of women’s role which places them at a disadvantage. It is pos-
sible to design a more sophisticated model for determining the quantum of
awards based on the actual needs of the child. The simple model based on
the premise that an award should not be outside the means of the person
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required to pay should be increasingly dis-applied to child maintenance
awards

Flowing from the above, the definition of a parent in the children’s Act,
which in most contexts is limited to the natural or adoptive parents, needs to
be reconsidered. The customary definition of a parent is far broader and
allows for the ingenuous mobilisation of scarce resources for the develop-
ment of the child in traditional societies. Children assurance of maintenance
in such settings is invariably more secure.

The emphasis in this report is on the shortfalls of the primary law on chil-
dren, the Children’s’ Act, 1998 (Act, 560). This is because; the other statu-
tory laws on child maintenance have very limited scope. The Criminal Code
is limited to instances where child neglect is classified within the bounds of
the criminal, whilst the provisions of the Matrimonial Causes Act is relevant
only to children of a married or divorced couple. The rise in single parent-
hood in Ghana, coupled with the fact that it is mainly in situations of mar-
riage failure that fathers are apt to give up their child maintenance roles,
severely limits the deployment of the provisions of this act. The provisions
of the Intestate Succession law only allow children a right to maintenance
from their dead parents’ estate, and not from their living parents.

The effectiveness of the statutory provisions discussed above is further lim-
ited by a general lack of knowledge, especially of the contents of the laws.
Beyond the fact that errant parents can be made accountable for their child
maintenance responsibilities by certain identifiable state institutions, most
individual respondents, including persons who had sought the services of
these institutions, did not know the range of resources the child maintenance
laws and institutions could provide for them. We propose that any action to
improve child maintenance practices in Ghana should include grassroots
level interactive and deliberative discussions on what laws and institutions
exist for the resolution of child maintenance issues and how they may be
accessed.

4.2.2 Institutional Shortfalls

Given the limited knowledge about child maintenance laws, most people
relate more to child maintenance institutions and individual employees and
staffers of these institutions. The array of institutions in the child mainte-
nance world appears to give claimants some choice and some innovative
experimentalist manoeuvres. Thus mothers will first utilise the less formal
institutions by reporting errant fathers to their families, traditional authori-
ties, NGOs or the DSW. The courts are the last resort when all other ave-
nues fail.
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Our research noted the low capacity of all child maintenance institutions in
terms of physical and human resources. The different categories of institu-
tions had varying degrees of resource constraints. NGOs were better re-
sourced in terms of physical and material resources and would sometimes
come to the aid of state child maintenance institutions like the DSW. State
institutions fared better on resources than traditional institutions. We, how-
ever, noted that the transposition of the centralised bureaucratic methods of
doing things to the local level both kills local innovation to deal with local
problems and leads to the misapplication of scarce resources to sub-optimal
ends. A greater degree of control over the use of resources by local level
state/formal institutions is called for.

In terms of human resources, the key things to work on are: the provision of
key personnel to staff formal institutions that deal with child maintenance
issues such as Family Personnel. At the time of research, there was only one
functioning Family Tribunal in the whole of the Northern Region, the largest
region in Ghana in terms of land mass! In the case of informal institutions,
such as the traditional courts, there is a need to dialogue with them as to the
best methods for working hand in hand with them to resolve child mainte-
nance issues. Such collaborations could include educational programs de-
signed and implemented together with traditional authorities and training for
panels that sit on child maintenance cases in the traditional courts. The Legal
Resources Center (LRC) is already doing this with councils of chiefs in the
Nima and Mamobi areas in Accra, Walewale in the Northern Region and
Bongo in the Upper East Region.

Another key problem is the capacity of the institutions to compel the atten-
dance of defendants and to ensure compliance with orders. Generally the
courts had the highest degree of success because of their coercive powers.
Yet we have noted that such compliance was not sustainable. This is be-
cause, the courts have no effective monitoring procedures to ensure that
those against whom orders are made comply with the same and defendants,
with time, live down their fear of the police and prison and cease payments.
Where the defendant is a salaried worker, his pay may be ganeshied and
deducted at source. The problem is complex in the case of non-salaried
workers, and people who do not earn regular incomes. Again, the courts are
over burdened by the volume of work and these occasions’ delays in the
administration of justice, including the hearing of child maintenance peti-
tions. Institutions like the DSW and NGOs (unless they take the matter to
court) are not by themselves able to compel attendance or ensure compliance
with orders. The CHRAJ and DSW offices we studied have essentially
turned themselves into award collection points, receiving and disbursing
awards from fathers to mothers. In such instances, mothers invariably incur
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additional cost travelling to the offices of the CHRAJ or DSW to claim such
monies.

Thus, the better resource capacity of NGOs is whittled away by these other
incapacities. The authority of traditional institutions varies and depends
greatly on the deference to the authority of chiefs and religious leaders in a
particular community.

There are no easy answers to dealing with enforcement problems. We have
however noted that the most successful cases have been instances where
institutions and persons have gone beyond legal enforcement strategies, and
used inter-personal contact and deliberation, and arm-twisting to ensure
compliance. Procedures for ensuring compliance are not well developed and
appear to be dependent on the personal efforts of some officers in child
maintenance institutions. This is not, by itself, sustainable since the reliance
is placed on individuals instead of institutional efforts.

Even where institutions are able to ensure compliance, or where a defendant
willingly complies without coercion, awards that are quite adequate at the
time they are made are subsequently dis-stabilized within months by our
hyper-inflationary economy. Maintenance institutions therefore have to
carry an additional burden of reviewing such awards periodically. This is
done upon application by the complainant. The records show that this hardly
happens. It is essential that a system be put in place to automatically mark-
up maintenance awards in tandem with inflationary trends. There is the need
for a mechanism to ensure that regular payments do not cease. The situation
where salaried workers are garnished appears to be the best for the moment.
The problem arises as to how to deal with non-salaried workers who do not
earn regular income. Here again mothers have the additional responsibility
to travel to the courts to collect maintenance allowances.

The reputation of the courts for instilling fear and extracting better compli-
ance appears to influence mothers in their choice of institutions. High costs
involved in prosecuting child maintenance claims-transportation cost for
serving notices, extortion of illegal fees from court officials amongst others
constitute another problem for mothers. This is the case in both formal and
informal institutions. Our research has also shown that the cost of the drinks
that are presented to traditional bodies in order to invoke their jurisdiction is
often prohibitive. In towns and villages outside regional and district capitals,
formal institutions do not exist, and residents have to rely on these tradi-
tional systems for child maintenance reliefs or travel to the nearest district or
regional capital to access the services of child maintenance institutions there.
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All the institutions we studied had their strengths and weaknesses. The
state/formal institutions like the courts and CHRAJ, which recorded greater
compliance with their orders, were limited in coverage to regional, and in
some cases, district capitals. Traditional authorities despite their weaknesses
in securing compliance with their orders were more easily accessible, al-
though the cost of accessing them was prohibitive in some places.

4.2.3 Socio-Cultural Factors

The key conclusion here is that the functionaries of many child maintenance
institutions are heavily influenced by traditional gender stereotypes that are
unfavourable to women. Indeed, aside poverty levels; this is the most crucial
finding in this research project.

All traditions assign child maintenance roles to both parents on gender lines.
Women, as a result, are under a heavier burden to maintain their children.
Mothers who fail in the discharge of their maintenance responsibilities to-
wards their children come under a harsher regime of social sanctions than
fathers. Child maintenance is indeed a gender problem. It appears that fa-
thers’ sense of responsibility towards their children is quite weak. They will
fall on any excuse to repudiate their responsibility towards their children,
especially in situations where they live apart from these children. Mothers,
however, do not have a similar perception of their roles towards their chil-
dren. In one of the case studies, the defendant father felt that it was a suffi-
cient response to say that he had no earnings to take care of his child. Child
maintenance is unconsciously and unquestioningly reduced to what fathers
consider to be convenient to them. The interest of the child is still a long
way from being the dominant consideration. Any attempt to ensure shared
responsibility for the maintenance of children must tackle this problem. One
way would be to ensure that the cultural system of sanctioning and shaming
people who do not uphold the norms and values that underlie the customary
laws on maintenance of children are not differentially applied as between
men and women.

The attitude of fathers to their children’s maintenance did not vary according
to the lineage system. Fathers in both patrilineal and matrilineal communi-
ties were just as likely to reject their parental responsibility at the slightest
excuse. In the same vein, mothers in the two descent systems had the same
attitude towards their children and took up as much of the rest of the child
maintenance responsibilities as they could when their partners defaulted.

Perhaps the customary law assumption, very true in practice, that mothers
will not neglect to maintain their children, appears to contribute to the spate
of errant fatherhood. This issue was not thoroughly investigated in this re-
search project and should be further analysed. The question is how fathers
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come to so conveniently give up their parental role without any sense of
shame. This raises other questions about male dominance, notions of mascu-
linity, and their effects on their sense of responsibility towards their children.

4.3 RECOMMENDATIONS

In sum, the following general (additional) recommendations need to be
noted:

= There is a need to re-conceive women’s care giving role and com-
pute it as an essential component in making child maintenance
roles;

= [t is essential to set standards of living for various categories of
children and utilise these standard for making maintenance awards
instead of using ability to pay as the standard;

=  Methods for curbing the practice where men are with several
women with whom they have children well beyond their means and
those of their partners need to be developed;

= There is the need to expand levels of supervision over natural par-
ents within the communities and thereby increase channels of pres-
sure on fathers to enhance their sense of commitment to their chil-
dren;

= The definition of parent needs to be rethought with a view to incor-
porating the much broader customary definition of that term;

* We noted in our work how women made use of all forms of child
maintenance institutions that were in operation in their communi-
ties. The fact that they moved from one to the other, suggests some
level of acceptance and convenience in using the institutions in that
order. It indicated further that the institutions complement rather
than contradict each other. In looking at ways in which the institu-
tions can be strengthened to enhance their effectiveness, we suggest
the following:

= The activities of all child maintenance institutions both formal and
informal should be synchronised and legal processes evolved to
guide the activities of each institution at the various levels. Each in-
stitution should be given specific lines of authority and distinct re-
sponsibilities in child maintenance cases;

= The institutions should be conceived of as occupying various levels
of operation in the resolution of child maintenance issues, with the
relations between the institutions standardised, and decision taken at
the lower levels informing the work of institutions at other level;
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= [t is necessary to specifically deal with how to best utilize the child
maintenance resources provided by traditional authorities and
NGOs in the area of child maintenance;

= In particular, the capacity of traditional child maintenance institu-
tions to ensure compliance with child maintenance awards through
the use of social pressures and various methods of appealing to the
conscience of members of the community, thus helping to improve
fathers’ sense of responsibility towards their children, should be fur-
ther analysed, harnessed and deployed;

=  More research is needed into the various ways in which the array of
child maintenance institutions complement or undermine each
other;

= There is the need to work towards greater levels of decentralisation,
especially financial decentralisation, in order to remove bureaucratic
procedures that frustrate access to funds for carrying out the work
of formal/state child maintenance institutions;

= Special education packages on child maintenance will have to be
developed for specific target groups. These include workers in the
various child maintenance institutions and even the entire public, to
disseminate laws on child maintenance and the operations of child
maintenance institutions. Such educational programmes should also
target fathers and aim at sensitising them to their responsibilities
towards their children.

Suggestions for further research point to the need for more information pro-
vide clarity in terms of how to proceed towards the implementation of rec-
ommendations. Further research is needed to understand better notions of
masculinity within Ghana and how this affects Ghanaian fathers’ sense of
responsibility towards their children. It will be interesting to investigate
further, the extent to which rural conditions reduce the tendency to apply
statutory laws for child maintenance. There is also the need for closer ex-
amination of the laws in the lives of the people as they utilise these laws to
solve the problems for which the laws have been set out.

The problems of inadequate resources and poor salaries that are a disincen-
tive for key senior personnel to take up positions in child maintenance insti-
tutions go beyond the scope of this study. They relate to the general prob-
lems of development and the framework adopted to manage the economy of
the nation. Such policies act to reduce salaries of government employees and
make positions unattractive to highly qualified personnel needed to carry out
sensitive tasks like managing child maintenance. The point here is that fi-
nally provisioning to support the work of state institutions is intricately
linked to Ghana’s socio-economic development and this fact has to be taken
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into consideration in devising strategies for promoting women’s access to
justice.
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PREFACE
1. BACKGROUND OF FIDA

FIDA-Ghana is a non-governmental organisation affiliated to the Interna-
tional Federation of Women Lawyers, a body founded in Mexico in 1944 by a
group of women lawyers. The acronym FIDA stands for Federacion Interna-
cionale de Abogadas, the Spanish words for International Federation of
Women Lawyers. FIDA-Ghana is a non-partisan and non-profit organisation
dedicated to the promotion of the rights of women and children in society.
Established in 1974, it is made up of women lawyers whose cardinal aim is to
improve the status of women and children by employing their knowledge,
experiences and expertise to promote the legal rights of women and children
in Ghana. FIDA-Ghana's ultimate aim therefore, is to enhance and promote
through the law, the welfare of women, in recognition of the fact that the
cohesion of the family, the well being of society and national development
depend to a large extent on the status of women.

A survey conducted in Ghana in 1983 revealed that women and children were
suffering unnecessarily from deprivation and hardship, caused by ignorance
of their rights, compounded by their inability to afford the services of counsel
for redress of their grievances. Consequently in 1985 FIDA-Ghana set up a
programme for the provision of free legal aid services to indigent families,
particularly women and children. In pursuit of this objective FIDA-Ghana
runs a Legal aid and Counselling centre in Accra and Kumasi and mobile
Legal Aid clinics in the Regions where the services of the organisation are not
accessible.

At the Legal Aid Services Centre, FIDA-Ghana provides services in the area
of counselling, mediation and court representation in matters involving main-
tenance, inheritance, paternity, domestic violence, child custody and other
related matters. In providing such services, the principal aim of FIDA-Ghana
is to promote the human rights of women and children and to enhance their
status and provide opportunities for them. It is worth mentioning that the said
services are provided by volunteer FIDA Ghana members, assisted by Na-
tional Service Personnel. The main process used by the legal aid officers for
the settlement of cases is mediation.

The increasing demand for the free legal aid services offered by FIDA-Ghana
is reflected in the dramatic rise in the number of cases handled annually by
the Accra office, which have risen from 330 in 1991 to 1785 in 2001. As part
of its objectives of enhancing the status of women and children, FIDA-Ghana
also provides legal

literacy and human rights educational programmes for the general public and
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women and children in particular. The legal literacy program takes the form
of simplification and translation of laws affecting women as well as seminars,
workshops and media programs to educate society, women and children on
these laws.

The organisation complements the work of its Centres through the operation
of mobile Legal Aid Clinic across the country. This is to ensure that clients
and potential clients in the communities outside Accra and Kumasi also gain
access to the free legal aid services. Other activities of FIDA-Ghana include
the promotion of the welfare of women and children through advocacy, legal
literacy programmes and programmes for gender sensitisation of the public on
issues affecting the rights of women and children.

2. SCOPE AND BACKGROUND OF THE STUDY

This research study, which is being conducted by FIDA-Ghana, forms part
of the activities of the Family Law Focal area (FLF A) of the GTZ Legal
Pluralism and Gender Project, which is a pilot project initiated by the Ger-
man Development Cooperation (GTZ) to promote the rule of law and gender
equity in the Ghanaian plural legal system. The FLF A is particularly con-
cerned with issues relating to family law and the impact of Ghana's plural
legal system on individual rights particularly within the context of marriage,
child maintenance and property rights of spouses. One of the issues that are
of particular interest to the FLF A is the practice of childcare and mainte-
nance in Ghana. Thus one of its expected project activities is to gather in-
formation to serve as a basis for the review and strengthening of existing
laws and institutions for the enforcement of maintenance orders. This re-
search study is one of the activities being supported by the Family Law Fo-
cal Area in this direction.

The purpose of this Research Project is to conduct a quantitative and qualita-
tive research into child maintenance cases handled by FIDA-Ghana from
1999 to 2001 at its Legal Aid Centre in Accra and Kumasi. The study is
aimed at ascertaining the trends and problems encountered in child mainte-
nance cases handled by FIDA-Ghana based on a comprehensive analysis of
records on such cases. The study represents a comprehensive review of the
child maintenance cases handled by the Legal Aid Centres of FIDA-Ghana
in Accra and Kumasi between 1999 and 2001. The research aims at ascer-
taining the trends with regard to the number of applications handled on a
yearly basis, the gender and backgrounds of applicants, the nature of claims
submitted, and the kinds of settlements made at the Centres. The study is
also aimed

at ascertaining the trends with regard to problems encountered in the en-
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forcement of FIDA settlements, the kinds of cases referred to the courts and
the outcome of such cases, the kinds of orders made by the courts and the
problems with enforcement of such orders.

Apart from the analysis of the cases handled by the Centres, the report also
discusses the following issues:
e Factors which inhibit women from seeking help and cause them to
give up when they do take the initiative to file claims;
e settlement of disputes; . Problems encountered by FIDA-Ghana in the
provision of legal services;
e Details of cases handled by the Centres other than child maintenance
cases;
e The ratio between the number of child maintenance cases and other
cases handled at the centres.

The report also makes recommendations on ways of improving the enforce-
ment of maintenance orders in Ghana. It is hoped that this study will inform
as well as impact on any review of legislation or policies pertaining to Family
Law with a view to promoting the maintenance of children in Ghana.

3. METHODOLOGY

The principal aim of the study is to determine the relevant trends in child
maintenance practices in Ghana and the problems and challenges faced by the
organisation as well as individuals in the area of child maintenance in Ghana.
The Research Project is therefore a quantitative and qualitative research into
child maintenance cases handled by FIDA-Ghana from 1999 to 2001 at its
Legal Aid Centre in Accra and Kumasi.

The study is based on data extracted from the records of the Accra and Ku-
masi offices of FIDA-Ghana on child maintenance cases handled by the
offices between 1999 and 2001. Details of the gender and backgrounds of
applicants, the nature of claims submitted, and the kinds of settlements made
at the Centres were individually recorded for analysis. The data collected
was entered into the computer and converted into a Statistical Package for
Social Sciences (SPSS) file to generate tables and figures for presentation.
Gender, place of residence, nature of claim and type of settlement, among
others were used as variables for analysis of the data collected.

Information and notes on individual cases handled by the Centres were also
used as resources for the analysis and the establishment of relevant trends on
child maintenance practices from the point of view of FIDA-Ghana's experi-
ence.
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4. STRUCTURE OF THE REPORT

The Report is divided into six chapters. The first chapter provides an over-
view of the laws and practices on child maintenance in Ghana. The second
chapter discusses the general problems and challenges associated with the
practice of child maintenance in Ghana and considers some of the practical
problems faced by women who seek assistance from FIDA-Ghana. Chapter
Three provides an overview of the nature of cases handled by FIDA-Ghana
and the nature of problems faced by the organisation in the settlement of
cases. Chapters four and five present the results of detailed analysis of child
maintenance cases handled by the FIDA-Ghana, in the Accra and Kumasi
Legal Aid Centres in the period between 1999 and 2001. Chapter six, which is
the final chapter, provides a summary of the research findings and makes
recommendations for the improvement of the practice of child maintenance in
Ghana.
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CHAPTER ONE
OVERVIEW OF LEGAL FRAMEWORK ON CHILD MAINTENANCE
IN GHANA

1.0 INTRODUCTION

The Ghanaian legal system places a premium on children generally and rec-
ognises the important role they play in society. In recent times, the welfare
of the child within the family and the state’s responsibility towards the child
has become the subject of much concern. A wide range of laws and policies
has been instituted for the protection and promotion of the rights and inter-
ests of children in Ghana. The Convention on the Rights of the Child (CRC),
the 1992 Constitution and the Children’s Act, 1998 (Act 560) each define
the child as a person below the age of 18 years. According to the Ghana
Living Standards Survey (GSS 1995), 54% of the population of Ghana is
under 18 years and can be considered as children.

The issues affecting children are numerous and varied and derive from a
wide range of sources. Principally, the rights of children recognised by the
Ghanaian legal system include the rights of the child to survival, physical
care and protection, maintenance, education and health, among others, to
ensure that each child grows up in an atmosphere of safety and security.
Ghana is subject to a wide array of international and national obligations
with regard to the promotion of the family unit and the protection of the
rights of children. International covenants such as the Convention on the
Rights of the Child (CRC) and the African Charter on the Rights and Wel-
fare of the Child have been ratified by the Ghanaian Government as evi-
dence of the state’s commitment to the promotion of the children’s rights.

Every child in Ghana has a right to maintenance under the customary law,
the common law and statute law. Under customary law, the duty to main-
tain a child is principally considered as the responsibility of the father. On
the part of the father, the duty to maintain under customary law is based
upon his paternal status and is deemed to extend to the customary successor
upon the death of the father. This obligation has been extended by statute to
cover both parents. The Constitution of Ghana sets out the rights of chil-
dren, and requires specifically that laws be passed to ensure that every child
receives the same measure of care, assistance and maintenance from its par-
ents as is necessary for its development26. The Children’s Act, 1998 (Act

% Article 28 of the 1992 Constitution.
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560), which consolidates and reforms the laws relating to children, provides
that a parent of a child who is legally liable to maintain a child is under a
duty to supply the necessaries of health, life, education and reasonable shel-
ter for that child”’.

In spite of the various laws enacted to guarantee the child’s right to mainte-
nance, much remains to be done to translate this right into reality for a ma-
jority of children in Ghana. Current trends show that with the increasing
number of divorces, separation and improper co-habitation, children are
increasingly being denied the care and maintenance they require for their
development. The high prevalence of street children, drug abuse among
adolescents and child prostitution provide ample evidence of the extent of
neglect of children in Ghana. The records on child maintenance cases han-
dled by the FIDA-Ghana Legal Aid Centres in the period under review
shows an increased tendency for fathers to default in their obligation to
maintain their children. In many of the cases, the parents involved are either
separated, divorced or in casual or informal relationships. The incidence of
multiple fathering contributes significantly to the lack of maintenance of
children, demonstrating that many Ghanaians are entering into informal
relationships without regard to the consequences for the children born out of
such unions. This results in situations where fathers are compelled to share
scarce resource among many children, thereby reducing the quality of care®.

1.1 STATE OBLIGATIONS UNDER THE CONVENTION ON
THE RIGHTS OF THE CHILD (CRC)

Ghana was the first country to ratify the Convention on the Rights of the
Child, which states the principle that parents have the primary responsibility
to secure within their means, the conditions that are necessary for the
child’s development. Article 18 of the CRC state:

State Parties shall use their best efforts to ensure recognition of the princi-
ple that both parents have common responsibilities for the upbringing and
development of the child. Parents or, as the case may be, legal guardians,
have the primary responsibility for the upbringing and development of the
child. The best interests of the child will be their basic concern.

*7 See, section 47 of the Children’s Act, 1998 (Act 560).
8 See, Situational Analysis of Children and Women in Ghana, United Nations Chil-
dren’s Fund (UNICEF), 2001, pp 155-6.
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Ghana has since its ratification of the Convention, attempted to incorporate
some its principles in the 1992 Constitution, the Children’s Act, 1998 (Act
560) and the Criminal Code Amendment Act, 1998 (Act 554). Despite the
efforts made to address the issue of maintenance for Ghanaian children
through legislation, it appears that the results have been minimal because of
the significant enforcement problems in the handling of child maintenance
cases.

1.2 STATE OBLIGATIONS UNDER THE AFRICAN CHARTER
ON THE RIGHTS AND WELFARE OF THE CHILD

The African Charter on the Rights of the Child, (ACC) was adopted by the
Organisation of African Unity (OAU) as a binding regional instrument on
the rights of the child in order to provide a stronger voice for the African
child. The Charter provides in Article 18:

a.  The family shall be the natural unit and basis of society. It
shall enjoy the protection and support of the State for its es-
tablishment and development.

b.  State Parties to the present Charter shall take appropriate
steps to ensure equality of rights and responsibilities of
spouses. In case of dissolution, provision shall be made for
the necessary protection of the child.

c.  No child shall be deprived of maintenance by reference to the
parent’ marital status.

Ghana has made some efforts to translate the ideals stated in the African
Charter on the Rights of the Child by incorporating the duty of maintenance
into the Constitution and the Children’s Act.

1.3 CONSTITUTIONAL PROVISIONS ON THE RIGHTS OF
THE CHILD - ARTICLE 28 OF THE 1992 CONSTITUTION OF
GHANA

The 1992 Constitution is the first Ghanaian Constitution, which contains
provisions specifically aimed at promoting and protecting the rights of chil-
dren. This has been done despite the fact that the general provisions of the
constitution on human rights also protect children as citizens of Ghana. This
serves to underline the importance attached to the welfare of the child in the
national agenda.

Article 28 of the 1992 Constitution of Ghana, which defines a child as a
person below the age of 18 years, spells out the rights of children which
include the right to the same measure of special care, assistance and mainte-
nance as is necessary for their development from their natural or adopted
parents. The family as the unit of society responsible for safeguarding the
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interest of children is recognised and protected by the Constitution. In order
to provide the requisite protection for children, Parliament is enjoined to
enact law to ensure that children are given the right to special care, assis-
tance and maintenance for their proper development.

Article 28(1) provides among other things that Parliament shall enact such

laws as are necessary to ensure that:

a.  Every child has the right to the same measure of special care, assis-
tance and maintenance as is necessary for its development from its
natural parents, except where those parents have effectively surren-
dered their rights and responsibilities in respect of the child in accor-
dance with law;

b.  Every child, whether or not born in wedlock, shall be entitled to rea-
sonable provision out of the estate of its parents;

c.  Parents undertake their natural right and obligation of care, mainte-
nance and upbringing of their children in co-operation with such insti-
tutions as Parliament may, by law, prescribe in such manner that in all
cases the interests of the children are paramount;

d.  Children and young persons receive special protection against expo-
sure to physical and moral hazards; and

e.  The protection and advancement of the family as the unit of society are
safeguarded in promotion of the interest of children.

The constitutional provisions on the child’s right to maintenance and physi-
cal care from its parents are therefore clearly spelt out as fundamental prin-
ciples, which should guide the process of law making. The constitution also
requires that in designing policies or legislation, which affect children, the
best interests of the child must be upheld as paramount.

1.4 CHILDREN’S ACT, 1998 (ACT 560)

The Children’s Act, 1998 (Act 560) is a comprehensive piece of legislation,
which was enacted to consolidate and reform the laws relating to children in
Ghana. Prior to its enactment, laws affecting children in Ghana were scat-
tered in various pieces of legislation and in some cases were in need of mod-
ernisation and simplification. The Children’s Act compiles almost all child-
related laws, which hitherto were contained in separate legal documents. As
stated in the law, the Children’s Act was enacted to reform and consolidate
the law relating to children, to provide for the rights of the child, mainte-
nance and adoption, regulate child labour and apprenticeship, and for an-
cillary matters concerning children generally and to provide for related
matters. To a large extent, the Children’s Act seeks to implement the rights
of Ghanaian children in conformity with the principles stated in the Conven-
tion on the Rights of the Child. It espouses the welfare principle and states
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unequivocally that the best interest of the child shall be the primary consid-
eration by any court, person, institution or other body in any matter con-
cerned with a child.

The Act recognises a number of parental duties and responsibilities, includ-
ing the duty to register children at birth, provide them with education, shel-
ter, health, clothing and protection from all forms of harm. Part three of the
Children’s Act specifically provides for the maintenance of children. Sec-
tions 47-56 of the Act provide among other things, for the following:

*  Duty to maintain a child

=  Application for maintenance order

=  Consideration for maintenance order

* Form of maintenance order

*  Duration of maintenance order etc.

The Children’s Act states the fundamental principle that a parent or person
who is legally liable to maintain a child is under a duty to supply the neces-
saries of life, health, education and reasonable shelter for the child®. The
Act provides that a parent or guardian or any other person who has custody
of a child may apply to a Family Tribunal for a maintenance order for the
child. The application for maintenance may be made against any person who
is liable to maintain the child or contribute towards the maintenance of the
child.

In making the order, a Family Tribunal shall, according to section 49 of the
Act 560, consider the following:
= The income and wealth of both parents of the child or of the person
legally liable to maintain the child;
= Any impairment of the earning capacity of the person with a duty to
maintain the child;
= The financial responsibility of the person with respect to the main-
tenance of other children;
=  The rights of the child under this Act;
= The cost of living in the area where the child is resident.

Other factors typically considered by the court include the age of the child,
specific needs of the child in terms of health, education etc. and any other
relevant matters, which may be contained in the report of the Social Welfare
Department. Section 50 of Act 560 provides that a Family Tribunal may

9 Section 47 of the Children’s Act, 1998 (Act 560).
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request a social welfare officer to prepare a social enquiry report on the issue
of maintenance, which the Tribunal is required to consider in making any
order on maintenance.

The Act provides that a Family Tribunal may order a periodic payment or
lump sum payment for the maintenance of a child®. Practice has shown that
the courts are inclined to share the responsibility of maintenance between
both parents. Fathers are usually mandated to pay a monthly allowance to
cover school fees, health costs etc. Mothers are also ordered to supplement
the monthly allowance and supply the child’s regular clothing.

In recent years, there seems to be an increase in the number of maintenance
cases being submitted to the Family Tribunal. The experience of FIDA-
Ghana’s Legal Aid Centres shows there is also a high incidence of default in
complying with maintenance orders issued by the court, mainly as a result of
low earning capacity. Appropriate sanctions ranging from fine to prison
terms have been provided in the Act in case of non-compliance or violation
of the provisions. As an enforcement procedure, the Act provides that the
earnings or property of the person liable may be attached in the event of
default in complying with such an order’’. However, it must be noted that in
cases where the defaulting parent is not employed in the formal sector, it is
impossible to ascertain the precise level of his income, let alone to attach his
earnings as provided in the Act. The methods of enforcement provided for
in the Act therefore tend in practice to be very limited in many of the cases
dealt with by FIDA-Ghana, which involve mainly indigent persons, majority
of whom are either unemployed or self-employed.

Generally, the impact of the law on the maintenance of children has been
extremely limited principally because of the crippling problems with the
enforcement of the law. For indigent women who apply to FIDA-Ghana for
assistance with maintenance claims, a sizeable majority of them abandon the
case mid-stream for financial reasons. Most of the clients seeking mainte-
nance for their children often cannot afford to comply with court procedures
involved in the actual enforcement of court orders, when they are obtained.
Many of the women cannot afford to spend the amount of time needed to
attend court, when cases are continually adjourned. Many are unable to pay
bailiffs to serve hearing notices to recalcitrant defendants, and are often
compelled to abandon their claims in frustration. It must also be noted that

0 Section 51(2) of Act 560.
! Section 51(3) of Act 560.
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since not all cases of non-maintenance get to FIDA-Ghana or the courts,
several children are denied their right to maintenance. The huge influx of
street children testifies to this fact.

1.5 THE CRIMINAL CODE (AMENDMENT) ACT, 1998 (ACT
554)

Section 79 of the Criminal Code, 1960 (Act 29) as amended by the Criminal
Code (Amendment) Act, 1998 (Act 554) imposes a duty on every parent or
guardian to provide the necessaries of life to a child. The section provides
that a parent /guardian is under a duty to give his child who is under his or
her control, and who due to age (i.e. below eighteen years) cannot obtain the
necessaries of life and health. Necessaries of life include proper food, cloth-
ing, shelter, warmth, medical treatment and any other matters, which are
reasonably necessary for the preservation of health and life of a person. It
must be noted however, that the fulfilment of the requirements of mainte-
nance depends to a large extent on the economic ability of the parent. Thus
in seeking to enforce this law, questions have arisen as to whether a parent
who is unable to provide these necessaries of life for economic reasons
should still be faced with criminal liability, and how effective such an ap-
proach would be™.

1.6 CHILD’S RIGHT TO MAINTENANCE UNDER THE CUS-
TOMARY LAW

Generally, under Ghanaian Customary law, a person belongs to his or her
family as an incident of birth. In Ghana, there are two types of communities,
usually described as patrilineal or matrilineal. In patrilineal communities, the
general principle is that a person’s family is that of his father. This means
that the right to succeed to and enjoy rights in property is derived from
membership of a family traced through the male line. In matrilineal com-
munities, a person belongs to his mother’s family, so that the right to suc-

2 Mensa-Bonsu H.J.A.N., “Protecting the Child Through Legislation in the Fourth
Republic” in The Rights of the Child in Ghana: Perspectives (Mensa-Bonsu
H.J.AN. & Dowuona-Hammond C. Eds) Woeli Publishing Services, Accra, 1994,
96,101-2.
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ceed to and enjoy rights in progerty is derived from membership of a family
traced through the female line®

In patrilineal communities, the children of a man who dies intestate are enti-
tled to a beneficial interest in his self-acquired property as successors. In
matrilineal communities however, the children of a man who dies intestate
are not entitled to succeed to his self -acquired properties. In matrilineal
communities, the child belongs to the mother’s family, and not the father’s
family for purposes of succession. The principles of customary law gener-
ally impose on a father an obligation to maintain his children, a duty, which
requires him to house, support and advance his children. This duty is
deemed to pass on to the customary successor upon the death intestate of a
man. The principle that a man is responsible for the maintenance and train-
ing of his children has been stated as follows:

“While young, the children are entitled to maintenance. It is the
duty of the father or the father’s family to maintain the children, ex-
ercise disciplinary authority over them, to find work for them, such
as put them in a trade or profession, to marry for them and find
them a place in society, for example, in the army groups. The father
does this because they as his children carry his spirit™.

It must be pointed out however, that customary norms and traditions on fam-
ily membership and succession tend in practice, to affect the duty of mainte-
nance imposed on fathers. In matrilineal communities, for example, since
customary norms stipulate that the man’s children are not entitled to succeed
to his property upon his death, the duty to maintain the children is often not
considered as paramount as the duty to maintain the man’s nephews (the
children of his sister), who are entitled to inherit him under the customary
law. Thus even though the customary law and statute law impose the obli-
gation of maintenance on the father, cultural norms which define the mem-
bership of a man’s family in matrilineal communities (to exclude his wife
and children) and cultural norms of succession tend to create practical prob-
lems in the practice of childcare and maintenance.

Even though customary law places the obligation of maintenance on the
father, it has been noted that in practice, the responsibility for childcare and
maintenance is not seen as the exclusive responsibility of the father. In both

33 See, Kludze A.K.P., Modern Law of Succession in Ghana, Foris Publications,
Netherlands, 1988, p 245-7.
34 See, Ollennu, The Law of Succession in Ghana, 1960, p 19.
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matrilineal and patrilineal societies, it has been found that couples generally
accept that the care and maintenance of children are the joint responsibilities
of both parents”. The statute law clearly places the obligation of mainte-
nance on both parents, who are deemed to be equally responsible. However,
the quality of care and maintenance that can be provided for the children is
often significantly eroded by the economic circumstances of the parents,
especially the fathers. Morally reprehensible conduct such as heavy drink-
ing, spending long hours outside the home and maintaining relationships
outside marriage have been found to have detrimental effects on the children
and the level of care and maintenance available for children™.

Every individual in Ghana is born into a clan or lineage. The extended or
customary family therefore forms an important part of the Ghanaian social
structure. The extended family system is such that it includes everybody
related to both parents of the child. Traditionally, the customary or extended
family serves as a social refuge against the effects of poverty and illness. In
traditional societies the customary family generally played a significant role
in the upbringing and maintenance of children as required by customary law
and acted as a safety net for children whose parents were unable to maintain
them for a variety of reason. Studies have shown that the wider family under
customary law played a significant role in the maintenance of the children of
a deceased member of the family”’. The extended family has been known to
financially assist individuals from poor nuclear family backgrounds with
their education, maintenance etc. with the expectation that such persons will
reciprocate by assisting other members.

To a large extent, this role of the customary family seems to have declined
over the years, with growing urbanisation and emphasis on individual own-
ership of property. State policy as articulated in the policy reasons for the
passage of the Intestate Succession Law, 1985 (P.N.D.C. Law 111)* clearly
favours the nuclear family as the economic unit responsible for the welfare
of children. In practice the increasing emphasis on the nuclear family with
regard to inheritance as promoted by the Intestate Succession Law has re-

¥ See, L. Oware Gyekye, Arthur A., & Dankwa E.V.O. “Family Law and Custom-
ary Practices for Child Maintenance and Inheritance in Ghana” in Ardayfio-
Schandorf E., (Ed.) The Changing Family in Ghana, Ghana Universities Press, Accra
(1996) p 86, 102.

** Ibid, p 107-108.

7 Ibid.

38 See, Memorandum to the Intestate Succession Law, 1985 (P.N.D.C. Law 111).
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sulted in the extended family taking less interest in investing in individual
members of the extended family. The increasing numbers of street children
clearly illustrates this fact. The objective of P.N.D.C. Law 111 was clearly
to amend the practice of intestate succession within the traditional matrilin-
eal system which favours nephew inheritance at the expense of a man’s own
children. Experience has shown however, that even though the statute seeks
to amend and override the customary norms and practices, there is still wide-
spread resistance to the statute, which is considered alien to the customary
law, especially in matrilineal communities.

The foregoing overview clearly demonstrates that the existing legislative
framework for the maintenance of children is quite comprehensive. The
laws of Ghana impose a definite and enforceable obligation on all parents to
maintain their children. However the enforcement of these laws has pre-
sented formidable challenges for the courts, non-governmental organisations
such as FIDA-Ghana and for society in general. Problems of child mainte-
nance also tend to arise from the plurality of laws, which exist with regard to
inheritance, which in turn affects the practice of child maintenance in Ghana.
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CHAPTER TWO

PROBLEMS ASSOCIATED WITH CHILD MAINTENANCE IN
GHANA

2.0 INTRODUCTION

The problems associated with the practice of child maintenance in Ghana are
varied and range from cultural practices, socio-economic factors, marital and
paternity issues, and issues relating to the property rights of women upon
divorce. Experience at the Legal Aid Centres has revealed that there are
several factors, which inhibit women from seeking legal assistance for child
maintenance where the father of the child defaults. These factors may be
categorised as sociological and cultural factors, economic factors, and prob-
lems of access. This section begins with an overview of the various issues,
which affect the practice of the maintenance of children in Ghana, and pro-
ceeds to discuss the specific factors that inhibit women from seeking legal
assistance for child maintenance from FIDA-Ghana’s Legal Aid Centres.

21 CULTURAL/CUSTOMARY PRACTICES ON INHERI-
TANCE AND MAINTENANCE

As has been noted many of the Akan ethnic groups in Ghana practice the
matrilineal system of succession. Under this system, the children of a man
do not form part of his matrilineal family and therefore are not entitled as of
right to succeed to or inherit any part of their father’s self-acquired property
upon his death. Thus, traditionally, men from matrilineal communities tend
to maintain the children of their sisters, who are entitled to inherit them,
rather than their own children, who are not so entitled.

Experience at FIDA-Ghana has shown that the problems of maintenance of
children are even more manifest within the context of intestacy. Especially
in matrilineal communities, where widows and children are excluded from
succeeding to the estate of the man under customary law, examples abound
where widows and children are ejected from their matrimonial homes with
very little or no provision being made for their upkeep and maintenance.
Prior to the enactment of the Intestate Succession Law, 1985 (P.N.D.C. Law
111), attempts by the courts to enforce the duty of the customary successor
to maintain the widow and children out of the estate of the deceased had
very little impact. Even though the courts confirmed in a number of cases
that children from matrilineal communities should be maintained from their
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father’s estate and that this duty must be performed by the customary suc-
Cessor, }gractical experience showed that this responsibility was hardly ad-
hered to™.

Experience has also shown that especially in the rural areas and even in the
urban centres, there is stiff resistance to the implementation of the provisions
of the Intestate Succession Law, which seeks to give a larger share of the
estate to the spouse and children of the deceased, while limiting the portion
which devolves on the customary family. The fact that the law seeks to radi-
cally change the customary and cultural norms and practices on succession
has created extensive problems of legal pluralism, which have a significant
impact on the practice of child maintenance in Ghana. The introduction of
Law 111 has created tensions between the customary family and the nuclear
family, which translate into long standing conflicts during the distribution of
estates upon intestacy. In many cases, members of the customary family
have sought to forcibly eject the widow and children of deceased persons
from their matrimonial homes, thereby depriving the children of their right
to maintenance*’.

Many of the clients who apply to FIDA- Ghana for assistance do so as a
result of death intestate. Records of FIDA-Ghana’s Legal Aid Centres show
that a great majority of applications for assistance with child maintenance
are made within the context of intestate succession, where mothers and chil-
dren are ejected from their homes upon the death intestate of the man by the
members of the customary family and left with no means of support. This
practice has a significant impact on the future upkeep of the widow as well
as the maintenance of the children of the marriage. Despite the introduction
of the Intestate Succession Law, 1985 (P.N.D.C. Law 111) which makes
ample provision for the spouse(s) and children to benefit from the estate of
the man, the experience at the Legal Aid centre, shows that deep cultural
prejudices continues to impede the full implementation of the Law.

2.2 PATERNITY ISSUES AND NAMING OF CHILDREN

The issue of paternity has a direct bearing on maintenance of children. When
a father refuses to acknowledge paternity of a child, the logical conclusion is

¥ See Manu v. Kuma [1963] 1 G.L.R. 464. See, also Adjei v. Ripley (1956) 1
W.A.LR. 62.

40 See, Dowuona-Hammond C., “Women and Inheritance in Ghana”, in A. Kuenye-
hia (Ed.) Women and Law in West Africa, Accra, WalWA (1998) P. 132.
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that he will not maintain the child. Naming and outdooring ceremonies of
children are common features of most cultures in Ghana. It is usually per-
formed on the eighth day of the birth of the child, and by the performance of
the naming ceremony; the child is considered a member of the family. In
Ghanaian culture the naming of a child is very significant because not only
does it give the child an identity, but it also establishes parental responsibil-
ity. Naming of the children in Ghana is consistent with the standards set by
the CRC with regard to the child’s right to a name to ensure that every child
is given the minimum form of identity“.

Experience at the Legal Aid Centres shows that many of the maintenance
cases arise out of paternity disputes. Generally, fathers who deny paternity
automatically refuse to name the children and consequently refuse to main-
tain them. The problem of refusal to name children often arises within the
context of informal or casual unions, where the male partner feels no com-
mitment to the women and by extension to the child or children born out of
such associations. Disputes involving paternity are usually referred to the
Family Tribunal for determination and the making of appropriate orders. In
cases where the Legal Aid Centre is able to mediate successfully, a naming
ceremony to be hosted by the man and his family is often incorporated into
the settlement agreement to ensure continued care and support for the child.

2.3 POLYGYNY AND ITS IMPACT ON CHILD MAINTE-
NANCE

Polygyny is a cultural practice, which allows a man to marry more than one
wife. A great majority of marriages in Ghana are customary marriages and
therefore potentially polygynous. There is also a high incidence in Ghanaian
society of men married under the Marriage Ordinance having children out-
side the monogamous union. These situations raise problems with regard to
the maintenance of children, because of the costs involved, resulting in the
neglect of the children. Many men are saddled with the heavy responsibility
of maintaining more children than they can afford to cater for. The irony of
this situation is that the low-income earning group tend to father more chil-
dren than those in the high-income group. This situation accounts for the
high incidence of default in complying with settlements arrived at by FIDA-
Ghana in such cases as well as maintenance orders issued by the courts.

*! Article 18 of the Convention on the Rights of the Child.
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24 SOCIO-ECONOMIC FACTORS

Most people who fail to maintain their children attribute it to their poor
socio-economic status. Most of them lack education and the requisite skills
to enable them fit into high-income job positions, and this situation impacts
greatly on the level of maintenance they can provide for their children. The
generally low-income level of workers in this country is another factor that
makes it difficult for some of them to maintain their children. This, coupled
with the lack of family planning, creates a situation where people of low-
income groups tend to have more children than they can afford to maintain
and results in the neglect of children.

2.5 MARITAL ISSUES/MATRIMONIAL CAUSES

Marital issues are of utmost concern to FIDA- Ghana because of its underly-
ing effect on child maintenance. When the marriage or relationship deterio-
rates some fathers refuse to maintain the children as a kind of punishment to
the women. Often the relationship becomes so sour that the parties cannot
co-operate in any way and this tends to affect the maintenance of the chil-
dren. Experience at the FIDA Legal Aid Centres shows that in many cases
the breakdown of marriage raises not only issues of custody and access of
children, but also issues of the maintenance of the children of the marriage.
There are many cases where a child who chooses to live with one parent
often suffers hardship because the other parent is unwilling to contribute to
his or her maintenance. In such cases, FIDA- Ghana encourages the non-
custodial parent to continue to provide maintenance and where he fails to do
so the case is referred to Court.

2.6 PROPERTY RIGHTS OF WOMEN UPON DIVORCE

Another disturbing trend, which significantly impacts the level of mainte-
nance of children in Ghana, is the denial of wives by their husband of their
interest in property acquired by the couple during the period of the marriage.
This also extends to joint business ventures undertaken by the couple whilst
married. Where, upon divorce, women are denied any interest in property
jointly acquired during the marriage, they leave the marriage with very little
means of support and a diminished ability to maintain the children of the
marriage. In cases where the women have custody of the children, it be-
comes extremely difficult for them to get the man to contribute adequately to
the maintenance of the children. Often the man is reluctant to give the
women money, alleging that she may not use it for the maintenance of the
child. This affects the maintenance of the children especially where the
woman financial situation makes it impossible for her to assume sole re-
sponsibility for the maintenance of the children.
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2.7 FACTORS THAT INHIBIT WOMEN FROM SEEKING LE-
GAL HELP

Generally, women tend to bear a disproportionately high burden for the
maintenance of children where the men fail or refuse to assist in the mainte-
nance of children. A significant majority of women who have children in
non-marital relationships tend to maintain custody of the children. In many
of such cases, the women experience great difficulty in getting their male
partners to contribute towards the maintenance of the children. Even though
the Children’s Act clearly states that the maintenance of children is the joint
responsibility of both parents, in practice many women find it difficult to
enforce their partner’s obligations in the maintenance of their children. In
marriages where the spouses do not live together and in situations where
women are divorced or separated, they tend to retain custody of the children
and are often faced with resistance from spouses or ex-spouses when they
are called upon to contribute towards the maintenance of the children of the
marriage. Studies have shown that women tend to assume significant finan-
cial responsibilities in the home, including paying for health care and sup-
plementing the household food cash expenditure42. However, in spite of
their efforts, the financial and socio-economic limitations faced by most
women make it difficult, if not impossible for them to assume sole responsi-
bility for the maintenance of the children.

FIDA-Ghana provides free legal services to indigent women and children in
a wide range of areas including maintenance of children, divorce, inheri-
tance, custody and visitation rights, paternity etc. Experience has shown
however that a number of factors tend to inhibit women from seeking help
from FIDA-Ghana’s Legal Aid Centres. These factors could be categorised
as: sociological, cultural and economic factors, and problems of access.

2.7.1 Sociological and Cultural Factors

Even though women form about half of Ghana’s population and 47% of the
labour force, they have for a long time been accorded a subsidiary position
both at the societal and family levels. This situation is complex because it is
steeped and rooted in the tradition and culture of gender imbalance and ine-
quality.

To a large extent, women have had their lives and welfare determined by
traditional practices, which tend to limit their property rights and access to

2 See, Situational Analysis on Children and Women, 2000, p 34.
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productive resources. Women’s inheritance and other property rights are
largely governed by matrilineal and patrilineal systems, which exclude
women from inheriting the property of their husbands. Even in patrilineal
societies where children do inherit from parents, female children often re-
ceive proportionately less of the property than male children, especially in
the case of land. As noted earlier, efforts to redress this situation through the
enactment of the Intestate Succession Law have only had a limited impact
on actual practice.

Thus overall, the low socio-economic status of women tends to inhibit them
when it comes to asserting their rights. To a large extent, cultural and socie-
tal attitudes about the status of women in society and in marriage tend to
inhibit women from seeking help for their legal problems. In the traditional
setting women are socialised to be subservient and to submit to male author-
ity at the family and community levels without question. Experience at the
FIDA Legal Aid Centre has shown that male dominance continues to form a
strong cultural characteristic of our society. Men are traditionally consid-
ered as heads of the family and this perception prevails even where the man
is not fulfilling his parental duties of maintenance towards his children.
Thus society generally frowns on a woman who takes steps to report her
husband’s irresponsible behaviour to any institution for redress. This is con-
sidered as an act calculated to disgrace the man and has far reaching conse-
quences. The Legal Aid Centres often witness episodes in which male part-
ners or husbands who have been invited by the Centre, threaten to mete out
all forms of punishment to their wives or partners for disgracing them by
seeking assistance from FIDA- Ghana. It is sad to note that in many cases,
the relatives who come to support such invitees, including women, often
express more sympathy for the male defaulting party than the female client.

2.7.2 Illiteracy and Ignorance of Rights of Women

Access to justice for a majority of women is also relatively limited for most
women for a variety of reasons. First of all, it must be noted that female
literacy rates have consistently been about half male rates, especially in the
rural areas. The Ghana Living Standards Survey 3 found that the propor-
tions of men and women over the age of 15 who are literate in both English
and Ghanaian languages was 52% for males, 29% for females and 39%
overall (Ghana Statistical Service, 1995).

Generally, most illiterate women are uninformed about their rights. Most of
them have been so degraded that they have lost their dignity and are not in
any position to assert their rights. Illiteracy and ignorance of their rights is
one of the major factors, which inhibit women from seeking help with their
legal problems. Many of the women who are educated are unwilling to seek
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legal help because of the wrong perception that offences, which occur within
the family setting, should be handled as family/domestic matters. In fact
even law enforcement agencies tend to send complainants back to resolve
such cases at home. In some cases, even where women are aware of their
rights, ignorance of the modes of accessing assistance for the enforcement of
these rights inhibit them from seeking help. These factors inhibit women
greatly from seeking help and there is an urgent need to address them to
enable women to enjoy their full rights as provided by law. There is the need
for more sensitisation and education of the general public on gender inequal-
ity and the legal rights of women.

2.7.3 Economic Factors

The vast majority of our women are in the rural areas and even though they
are hard working and engage in farming activities and constitute the back-
bone of our labour force, their efforts tend to be grossly undervalued. In
traditional society, the roles and responsibilities of males and females in
household production are well defined. Men are expected to be the bread-
winners and women are expected to provide services such as child bearing
and care for the household. These demarcations have affected the training of
male and female children in the household and affected the economic em-
powerment of women generally. In urban areas, access to the formal job
market tends to be quite restricted for women, due to their limited educa-
tional qualifications and skills. Early marriages and teenage pregnancies
also deprive young women of opportunities to enter and survive in the la-
bour market*’. Increasing numbers of female headed households both in the
urban and rural areas, majority of whom are classified in the lowest levels of
poverty groups, are self employed and have little or no education contribute
to worsen the poverty situation of women in particular44.

Generally, there is a relatively low level of investment in the education and
training of women and girls by both the family and the state. This subse-
quently has led to the low economic empowerment of women, which dimin-
ishes their ability to obtain redress where their rights are violated. Most
women in need of assistance with maintenance of their children do not have

* Asenso-Okyere, W.K. (1997) “Social-Cultural and Political Aspects of Develop-
ment in the 21" Century Ghana”, In: Anthony Ikpi and J.K. Olayemi (eds) Govern-
ance and Development in West Africa, Winrock International, Morrilton, Ar., USA.
* Awumbila M., “Women and Gender Equality in Ghana: A Situational Analysis”,
Tsikata D. (ed) Gender Training in Ghana: Politics, Issues and Tools, Accra, Woeli
Publishing Services, 2001, p 33, 49-50.
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the means to engage the services of counsel, or to pay for the processing of
court papers etc. for the initiation of court action.

The experience of FIDA-Ghana has shown that even with the free legal ser-
vices being offered by the Centres, majority of the women who apply to the
Centres cannot afford transportation fees to and from the Legal Aid Centre.
This accounts for the high incidence of discontinuation of cases initiated by
the Legal Aid Centres on behalf of clients. Especially where court cases
involve many adjournments, indigent women are forced to stop attending
court and abandon their claim before the case is resolved. Many cannot af-
ford the legal fees or the expenses related to initiating legal action. There is a
need to economically empower women by assisting them with income gen-
erating activities. It is also important for the courts to waive legal fees for
indigent women or a fund to be set up to assist them since FIDA- Ghana can
only provide free legal services.

2.7.4 Problems of Access

Distance and lack of proximity to the Legal Aid Centres currently located in
Accra and Kumasi only, constitutes a major obstacle to many women who
need to access the free legal service provided by FIDA-Ghana. As indicated
earlier, a great majority of women who need legal assistance with child
maintenance reside in the rural areas and cannot afford to travel long dis-
tances to the urban centres to gain access the free legal services being of-
fered by the FIDA-Ghana Legal Aid Centres. Though there are courts in the
Regions and districts, most of these women are indigent and cannot afford to
pay the expenses involved in initiating court action. Their only option there-
fore is to turn to the FIDA-Ghana Legal Aid Centres. Unfortunately the or-
ganisation has offices in only two regions, namely Accra and Kumasi. Many
women cannot gain access to the two centres by virtue of the costs involved
in travelling long distances. Thus in many cases, such women are pressur-
ised to submit to the settlement of such cases at home by their families or
simply to continue to live with their problems.

It is clear from the above discussion that the practice of child maintenance in
Ghana is a pivot around which many ancillary issues rotate. In seeking to
promote the right of children to maintenance therefore, it is important that
related matters affecting child maintenance are comprehensively addressed
in order to achieve maximum results. Improving child maintenance and child
care will require extensive education of the general public on the provisions
of the Intestate Succession Law, 1985 (P.N.D.C. Law 111) and marriage and
divorce laws since issues of child maintenance cannot be separated from the
related issues discussed.
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CHAPTER THREE
OVERVIEW OF CASES HANDLED BY FIDA-GHANA

FROM 1999-2001
3.0 INTRODUCTION

This chapter provides an overview of the various categories of cases handled
by FIDA-Ghana in its Legal Aid offices in Accra and Kumasi and presents
the results of a comprehensive review of cases handled by the Legal Aid
Centres from 1999 to 2001. The section also provides an overview of the
various modes of settlement of cases handled by FIDA-Ghana during the
period under review.

The background of the clients who visit the FIDA Legal Aid Centres in Ac-
cra and Kumasi reveals that majority of them are indigent persons and low-
income earners. Most of them are self-employed persons from the informal
sector, consisting mainly of market women, street hawkers, petty traders and
apprentices of various professions including hairdressers, seamstresses and
caterers. The indigent group comprises the unemployed, the aged and stu-
dents. The records show that persons from the middle-income group and
high-income earning group constitute the smallest category of clients of the
FIDA-Ghana Legal Aid Centres.

3.1 GENERAL PROCEDURE OF THE LEGAL AID CENTRE -
AVERAGE NUMBER OF VISITS

FIDA-Ghana provides legal services in the area of counselling, mediation
and court representation in matters involving maintenance, inheritance, pa-
ternity, domestic violence and other matters relating to the human rights of
women and children. The main dispute resolution method employed by vol-
unteer FIDA-Ghana members for the settlement of cases is mediation.

The first visit of the client to the Legal Aid office is usually to lodge the
complaint. The client is given a form to fill (See Appendix) on which he or
she provides the Centre with details of the client’s background. A file is
opened for the client and on this occasion, a letter is given to the client invit-
ing the other party (the Respondent) to the Centre and requesting the client
to return to the Centre on a specified date. In cases where the invitee does
not show up on the dates specified, reminders are sent. On some occasions,
where the need arises, witnesses may be invited. During the mediation proc-
ess, parties may be given time to go back and reconsider certain decisions
they may have taken, or proposals made during the course of the mediation.
In some cases, clients and respondents may be requested to return to the
Centre for a review of their case after a period of time. On average a client
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visits the centre about five times before a case is settled. The highest number
of visits by a client ascertained from the records was found to be 14.

3.2 OVERVIEW OF CASES HANDLED BY FIDA-GHANA LE-
GAL AID CENTRE, ACCRA (1999-2001)

3.2.1 Number of Cases Handled by Legal Aid Centre,
Accra (1999-2001)

In the period between 1999 and 2001, the Legal Aid Centre in Accra han-
dled a total of 4,666 cases. The number of cases handled by the Legal Aid
Centre in Accra in each year under review was found to be as follows: -

Table 3.1: Total Number of Cases Handled by Legal Aid Centre, Accra
er Year

Year Total Number of Cases
1999 1358
2000 1521
2001 1787
Total 4666

Source: FIDA-Ghana Legal Aid Centre, Accra

The figures show that the total number of cases handled by FIDA-Ghana’s
Legal Aid Centre, Accra has risen steadily in the three-year period under
review.

33 GENDER OF CLIENTS OF LEGAL AID CENTRE, ACCRA
(1999-2001)

An overwhelming percentage of the clients of FIDA-Ghana are female as
shown in the table below, which illustrates the gender profile of clients over
the 3-year period under review.
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Table 3.2: Gender of Clients in Cases Handled by Legal Aid Centre,

Accra
Year Gender
Male %o Female %o TOTAL
1999 41 3.0 1,317 97.0 1,358
2000 40 |26 1,481 97.4 1,521
2001 73 4.1 1,714 95.9 1,787
Total 154 34 4512 96.6 4,666

Source: FIDA-Ghana Legal Aid Centre, Accra

Overall, the figures showed that 96.6% of persons who applied to FIDA-
Ghana’s Legal Aid Centre in Accra over the three year period were women,
with men constituting a mere 3.4%.

34 NATURE OF CASES HANDLED BY LEGAL AID CENTRE,
ACCRA (1999-2001)

The table below presents an overview of the nature of cases submitted to the
Legal Aid Centre in Accra over the three-year period under review. Apart
from maintenance cases, FIDA-Ghana handles cases on inheritance or es-
tates, paternity, custody and visitation rights, marital issues/matrimonial
causes, social security and compensation. As shown in the table below,
maintenance and marital issues alone constituted about 70% of the total
number of cases handled by FIDA-Ghana in the three-year period under
review.

Table 3.3: Nature of Cases Handled per Year by Legal Aid Centre, Ac-

cra

Nature of Case Year Total
1999 2000 2001 Frequency

Maintenance 660 856 761 2277
Marital 303 283 494 1080
Estate 181 165 178 524
Legal advice 103 106 125 334
Paternity 45 57 93 195
Custody 54 42 53 149
Visitation/access 4 12 15 31
Social security 6 0 0 6
Compensation 2 0 8 10
Not available 0 0 60 60
Total 1358 1521 1787 4666
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Source: FIDA-Ghana Legal Aid Centre, Accra, 2003
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34.1 Child Maintenance Cases

As shown in the table 3.3 above, maintenance cases were the biggest single
category of cases handled by the Centre over the 3-year period. In 1999,
child maintenance cases formed the greatest percentage of cases recorded,
representing 48.6% (almost half) of all the cases reported to FIDA-Ghana. In
the year 2000, child maintenance cases accounted for over half of the total
number of cases handled by the Centre, (56.2%), reflecting an increase of
about 8% as compared to the percentage recorded in 1999. Maintenance
cases continued to be the highest recorded at the centre in 2001, accounting
for 42.6% of the total number of cases handled at the Centre.

Claims for maintenance brought to the Centre generally arose in cases where
the parents were divorced, separated or married. Majority of the child main-
tenance cases handled by the Centre arose from casual or informal unions.
Child maintenance claims made were mainly for money for the payment of
school fees, healthcare and the general upkeep of the children.

3.4.2 Marital Problems/Matrimonial Causes

Marital problems consistently ranked second highest in the three-year period
under review. In 1999, the Centre recorded 303 of such cases, representing
22.3% of all the cases handled. Marital problems once again ranked second
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highest in the year 2000, representing 18.6% of the total number of cases
handled in that year. In 2001 marital cases again ranked the second highest,
representing almost 28% of the total number of cases handled in that year.

The category of marital cases handled by the Legal Aid Centre covered dis-
putes between couples, who are divorced, separated or still married. Some of
the marital problems presented to the Centre included breach of promise to
marry and failure to perform marital rites. Generally, women who are di-
vorced apply to the Centre for assistance to claim compensation from their
spouses. In many cases, the breakdown of the marriage results in a total
breakdown in communication between the spouses, which adversely affects
the maintenance of the children in the marriage.

343 Inheritance/Estate Matters

Cases involving inheritance disputes also constitute a significant category of
cases dealt with at the Legal Aid Centres. The trends show that in 1999,
about 13.4 % of the total number of clients sought FIDA’s assistance on
inheritance matters with regard to the estates of their deceased spouses, par-
ents and other family members. In the year 2000 almost 11% of the total
number of cases handled by the Centre were in respect of estate matters,
whilst about 12% of the cases handled in 2001 involved estate matters.
Many of the estate cases presented to the Centre involved situations where a
husband or father had died intestate and the relatives of the man were seek-
ing to deprive the wife and/or children from benefiting from the estate as
provided for in the Intestate Succession Law, 1985 (P.N.D.C. Law 111). In
some cases, widows and children who applied to the Centre had been forci-
bly ejected from the matrimonial home and the contents of the house taken
over by relatives of the deceased person. Some of the clients who reported
such cases were teenagers who had lost a parent and whose older siblings or
the customary successor were not maintaining them. Some of the cases in-
volved polygamous marriages. Experience with such cases shows that often
the existence of multiple wives and different sets of children tends to gener-
ate extensive problems after the death of the man over the devolution of
property and maintenance of children.

344 Custody and Visitation Matters

In 1999, about 4.3% of the total number of clients who applied to the Legal
Aid Centre in Accra sought assistance with regard to the custody of their
children. In 2000, about 3.5%% of the cases handled in were on custody and
visitation rights, while 3.8% of the cases handled in 2001 were on custody
and visitation rights. Some of the male clients who submitted claims for
custody gave reasons such as the remarriage of their ex-partners as the basis
for requesting custody. Others alleged that their ex-partners were incapable
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of maintaining their children because they either lacked accommodation, or
were unemployed. Male clients requesting custody for their young children
were often motivated by their own reluctance to abide by maintenance or-
ders.

3.4.5 Paternity Issues

In 1999, 3.3% of the total number of cases reviewed involved issues of pa-
ternity, and mainly involved men denying responsibility for pregnancies or
children born in casual or informal unions. In the year 2000, 3.7% of the
cases recorded at the centre were paternity cases, whilst about 5.2% of the
cases handled in 2001 involved paternity issues. The ultimate reason for
denial of paternity was often found to be the reluctance or inability to main-
tain the children. It is interesting to note however, that apart from female
clients, seeking to establish paternity of their children, there have been a few
instances where men who have initially denied paternity have sought the
assistance of FIDA-Ghana to help them reconcile with their children.

3.5 PLACES OF RESIDENCE OF CLIENTS IN CASES HAN-
DLED BY LEGAL AID CENTRE, ACCRA (1999-2000)

An examination of the records which indicated the client’s place of resi-
dence, revealed that on average, over 90% of the clients who applied to the
FIDA-Ghana’s Legal Aid Office in Accra were resident in the Greater Accra
Region. The table below shows the distribution of the region of residence of
clients who applied to the Legal Aid office in Accra in 1999 and 2000.
Table 3.4: Region of Residence of Clients in Cases Handled by Legal
Aid Centre, Accra (1999-2000)

Region 1999 2000
Greater Accra 1236 1224
Central 27 66
Volta 7 8
Eastern 77 74
Ashanti 6 7
Brong-Ahafo 2 2
Western 0 7
Abroad 0 2
Total 1358 1390

Source: FIDA-Ghana Legal Aid Centre, Accra
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3.6 OUTCOMES OF CASES HANDLED BY LEGAL AID CEN-
TRE, ACCRA (1999-2001)

The review of the cases showed that in the 3-year period under review,
FIDA-Ghana’s Legal Aid Centre in Accra was able to settle about 30% of
the cases submitted to it by mediation. The review also showed that a sig-
nificant proportion of the cases presented to the Legal Aid Centre in Accra
had to be discontinued because of lack of follow up by the client. The re-
cords showed that about a quarter of the total number of clients who applied
to the Centre were unable to conclude and settle their legal problems, princi-
pally for financial reasons. Experience at the Legal Aid Centres shows that
many of the clients are indigent and are thus unable to afford the transporta-
tion and other costs of constant visits to the Centre or to the courts, espe-
cially where cases involve several adjournments. Follow-up often becomes
too expensive for such clients, who in some cases, have to visit the centre
between six and fifteen times before an amicable settlement is arranged. It is
not surprising that a good number of them get discouraged and give up along
the way. Other problems include inability of clients to locate the where-
abouts of invitees i.e. the persons against whom they lodge the complaint. In
some of the cases, clients are discouraged from pursuing their claims by
family members, or by the intervention of religious groups.

Over the 3-year period a number of the cases presented to the Centre were
referred to organisations such as the Women and Juvenile Unit of the Police
Service (WAJU), the Department of Social Welfare, Legal Aid Board and
the Commission on Human Rights and Administrative Justice (CHRAJ) for
assistance. Some of the cases presented to FIDA-Ghana had to be referred
to the Legal Aid Board because of the limited number of staff and volunteers
which did not enable the Centre take up all the cases referred to court for
action. Referrals to the Legal Aid Board was also necessary in some of the
cases where the clients were so poor that they could not afford to pay the
filing fees for the initiation of court action on their behalf. Such cases were
referred to the Legal Aid Board to be assigned to counsel by the Board. In
cases where the invitees proved to be recalcitrant the Centre had to solicit
the help of the Police service to effect service of the invitation letter from
FIDA-Ghana on such invitees. With regard to the cases, which were re-
ferred to the courts and Family Tribunal, it was noted that in all the cases the
decisions or judgements invariably were given in favour of the clients from
FIDA-Ghana. This shows that if the courts are strengthened and made acces-
sible to all, they could adequately address these issues.
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3.7 OVERVIEW OF CASES HANDLED BY FIDA-GHANA LE-
GAL AID CENTRE, KUMASI (1999-2001)

A review of the records of the FIDA-Ghana Legal Aid Centre in Kumasi
showed that in the period between 1999 and 2001, the Centre handled a total
of 1135 cases. The cases handled were on child maintenance, es-
tate/inheritance matters, custody and visitation rights, marital/matrimonial
causes, and paternity issues. The table below provides an overview of the
number of cases handled by the Kumasi Legal Aid Centre per year in the 3-
year period under review.

Table 3.5: Number of Cases Handled Per Year, Kumasi Legal Aid Cen-
tre

Year Total Number of Cases
1999 444
2000 442
2001 249
Total 1135

Source: FIDA-Ghana Legal Aid Centre, Kumasi

The figures show that even though the total number of cases handled by the
Kumasi Legal Aid Centre was about the same in the first two year under
review, there was a marked drop in the number of cases handled by the Cen-
tre in the year 2001. This drop in the number of cases reported in 2001
could be attributed to the relocation of the FIDA-Ghana Legal Aid office
during that period. As stated earlier, such changes in location result in a
decrease in the level of access to the Centre for both existing and potential
clients.

3.7.1 Gender of Clients in Cases Handled by Kumasi
Legal Aid Centre, (1999-2001)

As was noted from the analysis of the records of the Legal Aid Centre in
Accra, an overwhelming proportion of the clients who sought the services of
the Legal Aid Centre in Kumasi were female. Overall, about 95% of the
clients who applied to the Kumasi Centre in the 3-year period under review
were female, with the males forming only 5%. The table below presents the
gender profile of clients who applied to the Kumasi Centre in the 3-year
period under review.
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Table 3.6: Gender of Applicants, Kumasi Legal Aid Centre (1999-2001)

Year Male % Female % Total
1999 22 5.0% 422 95.0% 444
2000 24 5.5% 418 94.5% 442
2001 14 5.6% 235 94.4% 249
Total 60 5.3% 1075 94.7 % 1135

Source: FIDA-Ghana Legal Aid Centre, Kumasi

3.8 NATURE OF CASES HANDLED BY FIDA-GHANA, LEGAL
AID CENTRE, KUMASI (1999-2001)

The table below presents an overview of the nature of cases handled by
FIDA-Ghana’s Legal Aid Centre in Kumasi in the period under review.

Table 3.7: Nature of Cases Handled by Legal Aid Centre, Kumasi

(1999-2001)

Nature of Case 1999 2000 2001 Total Fre-
quency

Child Maintenance 225 204 127 556

Marital/Matrimonial 108 93 63 264

Causes

Estate/Inheritance 83 100 37 220

Custody 12 12 9 33

Paternity 16 33 13 62

Total 444 442 249 1135

Source: FIDA-Ghana Legal Aid Centre, Kumasi
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Graph 3.2 Nature of Cases Handled by Legal Aid
Centre, Kumasi (1999-2001)
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3.8.1 Child Maintenance Cases

The trends observed from the cases handled in the Centre in Kumasi also
showed that child maintenance cases formed the highest percentage of the
cases handled over the 3-year period. In 1999, child maintenance cases
constituted about 50% of the total number of cases. In the year 2000, child
maintenance cases accounted for 46%, while in 2001, 51% of the total num-
ber of the cases handled was on child maintenance.  The nature of claims
made for maintenance included money for the payment of school fees,
medical expenses, housekeeping money, money for clothing, transportation,
shelter, feeding and other expenses involved in the upkeep of the child or
children. Some of the claims for maintenance presented to the Centre were
coupled with applications for the solution of marital issues.

3.8.2 Marital Cases

Marital cases also constituted a significant category of cases that the Legal
Aid Centre in Kumasi handled during the period under review. In 1999,
marital cases constituted about 24% of the total number of cases handled. In
the year 2000, marital cases ranked third highest, constituting 21%, while in
2001, marital cases handled formed 25% of the total number of cases, again
ranking second. The nature of issues dealt with in this category was similar
to those raised at the Centre in Accra as discussed. It must be noted that in
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most cases, marital problems handled by the Centre were closely linked with
child maintenance problems. Thus in many cases, applications for assis-
tance with marital problems were combined with claims for child mainte-
nance. At the Legal Aid Centre in Kumasi, it was noted that in the 3-year
period, out of the 556 child maintenance cases presented by clients, 128 of
them (representing 23%) were coupled with claims in respect of marital
issues.

3.8.3 Estate/Inheritance Matters

As was noted from the records of the Legal Aid Centre in Accra, cases in-
volving inheritance or estate matters also constituted a significant category
of cases handled by the Legal Aid Centre in Kumasi. The trends as shown
in table 3.7 above, established that in 1999, 2000 and 2001 inheritance/estate
matters constituted 19%, 23% and 15% respectively of the total number of
cases handled by the Centre. It is important to note that Kumasi being in the
Ashanti Region, where the matrilineal system of inheritance is practised, it is
not surprising that the proportion of cases on inheritance and estate matters
were found to be relatively higher as compared to the Accra Centre. The
nature of claims presented followed the same trend as those presented to the
Accra Centre as discussed.

3.8.4 Custody and Visitation Matters

The percentage of cases handled by the Legal Aid Centre in Kumasi which
were on custody and visitation were found to be 2.6%, 2.7% and 3.6% in
1999, 2000 and 2001 respectively.

3.8.5 Paternity Issues

Cases involving paternity disputes were also a significant category of cases
handled by the Kumasi Legal Aid Centre in the period under review. Pater-
nity issues presented were often closely linked to issues of child mainte-
nance. The records showed that in 1999, 2000 and 2001, paternity cases
constituted 3,6%, 7.5% and 5.2% of the total number of cases handled by the
Legal Aid Centre in Kumasi.

3.9 PROBLEMS ENCOUNTERED BY FIDA-GHANA IN THE
SETTLEMENT OF CASES

3.9.1 Financial Constraints

FIDA-Ghana generally records a relatively high level of success in the set-
tlement of cases by mediation. However cases that the organisation is unable
to settle are referred to the court or Family Tribunal for resolution. In almost
all the cases the court ruled in favour of clients and respondents are thereby
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compelled to adhere to the orders given by the courts or Family Tribunals.
However not all the cases are able to go to court due to clients’ inability to
pay the filing fees. Often, the organisation lacks finances to pay transport
costs for the lawyers to attend court. Thus cases are sometimes abandoned
mid-stream on account of lack of funds. This tends to defeat FIDA-Ghana’s
objective of achieving justice and obtaining redress for indigent women and
children in our society. Moreover with only a limited number of lawyers
providing legal services for court representation and providing pro bono
services, very few cases can be handled effectively.

The work of the Legal Aid Centre in Kumasi is significantly hampered by
the lack of funding and logistics. The Centre currently has no permanent
secretariat of its own and therefore operates from rented premises. When-
ever the Centre is compelled to re-locate its offices, it loses many of its cli-
ents since it takes existing and prospective clients some time to locate the
new location. Inadequacy of staff is also a problem faced by both Legal Aid
Centres. The Centres are currently run by a total of about 7 permanent staff,
and this limits the number of cases that the Centres can take on. Reliance on
volunteers is not always guaranteed. This means that clients and invitees
have to wait for longer periods of time before being attended to, a situation
which tends to dissuade prospective clients from accessing the services of
the Legal Aid Centres.

The Legal Aid Centres of FIDA-Ghana need to be strengthened financially
to be able to motivate more volunteers to take up cases referred to court.
Women Lawyers are few and are not always available. To fill this gap,
FIDA-Ghana has introduced the concept of initiating paralegals into the
mainstream work to assist with the provision of legal services for indigent
women. These paralegals are laypersons in society who have been given
training in the laws affecting women and children as well as in the processes
of counselling and mediation. With sponsorship from the UNSYSTEMS
programme for Gender Equality in Ghana, FIDA-Ghana has opened a para-
legal centre in Koforidua, in the Eastern Region of Ghana, where women
with legal problems can go to for directions and referrals.

3.9.2 Access of Clients to Legal Aid Centres

Currently, FIDA-Ghana runs only two Legal Aid Centres in the country, in
Accra and Kumasi. This means that the countless women in the Eastern,
Brong-Ahafo, Central, Western, Upper East, Upper West and Northern Re-
gions of the country, who are in need of such services, are denied access to
this kind of legal aid. FIDA-Ghana currently does not have the human or
financial resources to open offices in all the ten regions in Ghana. Thus cli-
ents often have to travel long distances to Accra or Kumasi to access the
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services provided by FIDA-Ghana, and most of them find it extremely diffi-
cult to pay for transportation.

3.9.3 Limitations in Monitoring Compliance with Set-
tlements

The experience of the Legal Aid Centres of FIDA-Ghana has revealed that
there is a high incidence of default after settlement agreements have been
reached. One significant setback in the work of the Centre is the fact that it
cannot compel the invitee/respondent to comply with the settlement made
where they default or fail to comply. In fact the Centre has no means of
monitoring compliance with the settlement made where the client fails to
notify the centre, as occurs in many cases.

3.94 Limitations in the Enforcement of Settlement
Agreements

Since the process employed by FIDA-Ghana for dispute resolution is essen-
tially voluntary in nature, there are currently no legally backed procedures
available to FIDA-Ghana for the enforcement of agreements reached at the
Centre where the parties subsequently fail to comply. Under the current
practice, settlement agreements arrived at are not reduced into writing or
into legally enforceable agreements, which could be construed as contracts
between the parties. FIDA-Ghana’s inability to directly enforce settlement
agreements reached during mediation is a major setback in cases where par-
ties renege on these agreements. This limitation in the enforcement of set-
tlement agreements in some cases, makes the whole process an exercise in
futility, and tends to be frustrating both for the clients and the organisation
itself.

It is noted that the proposed Ghana Alternate Dispute Resolution Bill, which
is currently under consideration would play a critical role in the solution of
this problem. The proposed Bill makes provision for settlement agreements
arrived at by mediation to be reduced into writing with the assistance of the
mediator, signed by the parties and authenticated by the mediator so as to
make the agreement legally binding on the parties. Such a settlement
agreement would then have the same effect as if it is an arbitral award™®.
Such an approach or procedure, sanctioned by the law, could be routinely
employed by FIDA-Ghana as the means of enforcing settlement agreements
reached between parties with the assistance of the Centres’ volunteer law-
yers and this would greatly enhance the effectiveness of the work of FIDA-

4 See, Alternative Dispute Resolution Bill, sections 88-89.
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Ghana. It is therefore recommended that FIDA-Ghana join in the advocacy
for the enactment of the Alternate Resolution (ADR) Bill into law as soon as
possible.

3.10 LINKAGES WITH OTHER ORGANISATIONS

FIDA-Ghana collaborates with organisations such as the Commission on
Human rights and Administrative Justice (CHRAJ), The Women and Juve-
nile Unit of the Police Service (WAJU), The Department of Social Welfare
and Legal Aid Board in dispensing justice to indigent women and children in
our society. WAJU and the Department of Social Welfare refer civil cases to
FIDA- Ghana for settlement or legal representation whilst FIDA-Ghana
refers criminal cases to WAJU and the Legal Aid Board for court representa-
tion. The organisation collaborates with other non-governmental organisa-
tions as well to provide services for indigent women and children in Ghana.
FIDA-Ghana collaborates with the Gender Violence Supporting Systems
network (GVSS) to provide support for victims of abuse. Other NGOs like
Child Rights International, The NGO Coalition on Children also collaborate
with FIDA—Ghana in the holding of seminars, workshops and dissemination
programmes aimed at sensitising the Ghanaian public on women and chil-
dren’s rights.
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CHAPTER FOUR

ANALYSIS OF CHILD MAINTENANCE CASES HANDLED BY
FIDA-GHANA'’S LEGAL AID CENTRE IN ACCRA BETWEEN 1999
AND 2001

4.0 INTRODUCTION

This chapter presents the results of the analysis of the data extracted from
the records of the Legal Aid Centre of FIDA-Ghana in Accra on child main-
tenance cases handled between 1999 and 2001. Details of the gender and
backgrounds of applicants, the nature of claims submitted, and the kinds of
settlements made at the Centres have been comprehensively analysed to
establish the relevant trends. Gender, marital status, occupation, place of
residence, nature of claim and type of settlement, among others were used as
variables for analysis of the data collected. The chapter also presents rele-
vant information on problems with the enforcement of settlements, the kinds
of cases referred to the courts, the kinds of orders made by the courts and the
problems encountered in the enforcement of such court orders.

4.1 NATURE OF CHILD MAINTENANCE CLAIMS

The nature of child maintenance claims made by clients at the Legal Aid
Centre in Accra were for the payment of school fees, medical bills, house
keeping, clothing, transportation, shelter and other expenses involved in
child maintenance.

4.2 SUMMARY OF FINDINGS ON CHILD MAINTENANCE
CASES HANDLED BY LEGAL AID CENTRE, ACCRA (1999)

4.2.1 Gender of Applicants in Child Maintenance
Cases, Legal Aid Centre, Accra, 1999

A review of the records of the Legal Aid Centre in Accra on child mainte-
nance cases handled in 1999 showed that of the 649 records (out of 660
records), which responded to the query on gender, all but 1 of the persons
who applied to the Centre for assistance with child maintenance were fe-
male. This showed that virtually 100% of the clients on child maintenance
tend to be women. These results reinforce the general perception that even
though the responsibility of child maintenance is placed by law on both par-
ents, in practice, Ghanaian women tend to bear an undue burden of this obli-
gation. As shown from the results of the study, in many cases, women in
non-marital relationships, tend to maintain custody of the children and have
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a hard time getting their male counterparts to contribute to the maintenance
of the children.

4.2.2 Age Profile of Clients in Child Maintenance
Cases Handled by Legal Aid Centre Accra, 1999

A review of the ages of the women who reported child maintenance cases to
the Legal Aid Centre in Accra in 1999 showed that a predominant percent-
age were between the ages of 21 and 40 years. The table below shows that
about 78% of the total number of applicants for that year was aged between
21 and 40 years. Thus a good majority of women who report child mainte-
nance cases tend to be mothers of young children or newborn babies. The
table below shows the age distribution of women who applied for child
maintenance in 1999.

Table 4.1: Age of Applicants in Child Maintenance Cases, 1999

Range Frequency Percentage
Below 10 1 0.1
11-20 44 6.8
21-30 288 44.6
31-40 213 32.9
41 -50 89 13.8
51-60 8 1.2
Above 60 4 0.6
Total 647 100.0
Source: FIDA-Ghana Legal Aid Centre, Accra
4.2.3 Number of Children of Clients in Child Mainte-

nance Cases, Legal Aid Centre, Accra, 1999

A broad overview of the number of children of women who reported child
maintenance cases to the Centre in 1999 showed that about 85% of them had
up to three children. Only about 10% of the applicants were found to have
more than three children. The table below shows the details of the number
of children of women who reported cases on child maintenance to the Legal
Aid Centre in Accra in 1999.
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Table 4.2: Number of Children of Applicants in Child Maintenance
Cases, Legal Aid Centre, Accra, 1999

Children Frequency Percentage

Expecting 34 53
One 310 48.6
Two 160 25.2
Three 69 10.8
Four 29 4.5
Five 18 2.8
Six and more 18 2.8
Total 638 100.0

Source: FIDA-Ghana Legal Aid Centre, Accra

4.2.4 Occupations of Clients in Child Maintenance
Cases Reported to Legal Aid Centre, Accra, 1999

An overview of the occupations of the women who applied to the Centre for
assistance with child maintenance in 1999 showed that a majority of the
applicants were self-employed women from the informal sector. About 71%
of the clients in child maintenance cases were found to be hairdressers, trad-
ers, bakers, seamstresses, restaurant operators and farmers. The data showed
that about 18% of the clients were unemployed and 2% were students. Less
than 5% of the clients in child maintenance cases presented in 1999 to the
Legal Aid Centre were employed in the formal sector. It is significant to
note that overall, about 80% of the women who reported child maintenance
cases were gainfully employed and were therefore contributing to the main-
tenance of the children in respect of whom the report was made. The table
below presents the details of the occupations of clients who reported child
maintenance cases to the Legal Aid Centre, Accra in 1999.
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Table 4.3: Occupation of Clients in Child Maintenance Cases, Legal

Aid Centre, Accra, 1999

Occupation Frequency Percentage
Hair dresser 56 8.6
Trader 331 50.8
Unemployed 116 17.9
Baker 2 0.3
Seamstress 41 7.7
Caterer/ Restaurant operator 15 0.9
Student 13 2.0
Teacher 22 3.4
Farmer 6 0.9
Health service personnel 7 1.1
Secretary 2 0.3
Housewife 3 0.4
*QOther 37 5.7
Total 651 100.0

Source: FIDA-Ghana Legal Aid Centre, Accra

*Qthers include, accounts clerk, fishmonger, civil servant, public servant,
clerk, designer, herbalist, house-help and clerical services

4.2.5 Marital Status of Clients in Child Maintenance
Case Reported to Legal Aid Centre, Accra, 1999

A review of the records on child maintenance cases reported to the Legal
Aid Centre in Accra in 1999 showed that about 74% of the clients were sin-
gle, almost 17% were married and 8.2% were either divorced or separated
from their spouses. The results confirm the general perception that a great
majority of women who seek assistance with child maintenance are those
who have had children in casual or informal relationships outside the bounds
of marriage. Generally, where children are born in non-marital relation-
ships, women tend to retain custody of the children, and often experience
great difficulty in getting assistance from male partners for the maintenance
of the children. Even in situations where the parties are married, where the
spouses do not live together under the same roof, the women tend to have
custody of the children and often encounter great resistance from non-
resident spouses when they are required to contribute to the maintenance of
the children. Again in situations of divorce or separation, child maintenance
tends to become the sole responsibility of the women, who usually maintains
custody of the children, where the men refuse to contribute.

144 Access to Justice Series No. 4



Analysis of Child Maintenance Cases handled by FIDA-Ghana’s Legal Aid Centre in
Accra between 1999 and 2001

The table below shows the marital status of applicants in child maintenance
cases presented to the Legal Aid Centre in Accra in 1999.

Table 4.4: Marital status of Clients in Child Maintenance Cases, Legal
Aid Centre, Accra, 1999

Marital status Frequency Percentage

Divorced 13 2.0
Married 106 16.5
Separated 40 6.2
Single 477 74.3
Widowed 6 1.0
Total 642 100.0

Source: FIDA-Ghana Legal Aid Centre, Accra
4.2.6 Outcomes of Child Maintenance Cases Reported

to the Legal Aid Centre, Accra, 1999

Graph 4.1 Marital status of Clients in Child
Maintenance Cases, Legal Aid Centre, Accra, 1999
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The records of FIDA-Ghana’s Legal Aid Centre in Accra on child mainte-
nance cases showed that of the 618 cases examined, 359 of the cases had been
dealt with by the Centre, while 259 cases were still pending. It was noted that
of the 359 cases, which had been dealt with by the Centre, 226 (63%) of them
had been successfully settled by the Centre. The remaining 37% of the cases,
which had been considered by the Centre, were sent to the courts, the Family
Tribunal, Legal Aid Board, Police, Department of Social Welfare or WAJU.
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It is significant to note that 113 (31% of the cases which had been considered)
were transferred to the courts for resolution.

The table below provides an overview of the outcomes of the child mainte-
nance cases submitted to the Legal Aid Centre, Accra, in 1999.

Table 4.5: Outcome of Child Maintenance Cases, Legal Aid Office, Ac-
cra, 1999

Outcome Frequency Percentage
Referred to Court 113 18.4
Referred to Family tribunal 4 0.6
Referred to Private lawyer 1 0.2
Referred to Legal Aid 1 0.2
Board

Referred to Police 9 1.1
Settled by Mediation 226 36.7
Referred to Social Welfare 1 0.2
Pending 259 42.0
Referred to WAJU 4 0.6
Total 618 100.0

Source: FIDA-Ghana Legal Aid Centre, Accra

Graph 4.2 Outcome of Child Maintenance Cases, Legal Aid

Office, Accra, 1999
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4.3 SUMMARY OF FINDINGS ON CHILD MAINTENANCE
CASES HANDLED BY LEGAL AID CENTRE, ACCRA (2000)

4.3.1 Gender of Applicants in Child Maintenance
Cases, Legal Aid Centre, 2000

A detailed examination conducted on the records of 853 child maintenance
cases handled by FIDA-Ghana’s Legal Aid Centre in Accra showed that
males had submitted less than only 5, representing 0.6% of the cases. Thus
women formed over 99% of the clients in the child maintenance cases han-
dled by the Centre in the year 2000.

4.3.2 Age of Clients in Child Maintenance Cases, Le-
gal Aid Centre, Accra, 2000

A review of the ages of the women who reported child maintenance cases to
the Legal Aid Centre in Accra in 2000 showed that again that about 78% of
the women were between the ages of 21 and 40 years. Women aged 40
years and above constituted 13.6%, while adolescents aged between 11 and
20 years constituted 8.5% of the total number of clients who reported child
maintenance cases in the year 2000. The table below shows the age distribu-
tion of women who applied to the Legal Aid Centre, Accra for assistance
with child maintenance cases in 2000.

Table 4.6: Age of Clients in Child Maintenance Cases, Legal Aid Cen-
tre, Accra, 2000

Range Frequency Percentage
11-20 72 8.5
21 -30 349 41.0
31-40 313 36.9
41 -50 99 11.6
51 -60 12 1.4
Above 60 5 0.6
Total 850 100.0
Source: FIDA-Ghana Legal Aid Centre, Accra
4.3.3 Number of Children of Clients in Child Mainte-

nance Cases, Legal Aid Centre, Accra, 2000

An overview of the number of children of women who reported child main-
tenance cases to the Centre in 2000 showed that about 84% of them had up
to three children. About 9.8% of the applicants were found to have more
than three children. The table below provides an overview of the number of
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children of women who reported cases on child maintenance to the Legal
Aid Centre in Accra in 2000.

Table 4.7: Number of Children of Clients in Child Maintenance Cases,

Legal Aid Centre, Accra
Number of Children Frequency Percentage
None 10 1.2
Expecting 43 5.0
One 399 46.9
Two 211 24.8
Three 105 12.3
Four 42 4.9
Five 24 2.8
Six and more 18 2.1
Total 852 100.0
Source: FIDA-Ghana Legal Aid Centre, Accra
4.34 Occupations of Clients in Child Maintenance

Cases Reported to Legal Aid Centre, Accra, 2000

An overview of the occupations of the women who applied to the Centre for
assistance with child maintenance in 2000 showed that a majority of the
applicants were self-employed women from the informal sector. The data
on child maintenance cases reported to the Centre in the year 2000 showed
that about 70% of the clients in child maintenance cases were hairdressers,
traders, bakers, seamstresses, restaurant operators and farmers. 17.7% of the
clients were found to be unemployed. Only about 4% of the clients in child
maintenance cases presented in year 2000 were employed in the formal sec-
tor. It is significant to note that overall, about 82% of the women who re-
ported child maintenance cases to the Legal Aid Centre in 2000 were gain-
fully employed and were therefore contributing to the maintenance of the
children in respect of whom the report was made.

The table below presents the details of the occupations of clients who re-
ported child maintenance cases to the Legal Aid Centre, Accra in 2000.

148 Access to Justice Series No. 4



Analysis of Child Maintenance Cases handled by FIDA-Ghana’s Legal Aid Centre in

Accra between 1999 and 2001

Table 4.8: Occupations of Clients in Child Maintenance Cases, Legal

Aid Centre, Accra, 2000
Occupation Frequency Percentage

Hair dresser 72 8.5
Trader 400 47.1
Unemployed 150 17.7
Baker 4 0.5
Seamstress 98 11.6
Caterer /Restaurant Opera- 15 1.8
tor
Student 18 2.1
Teacher 18 2.1
Farmer 8 0.9
Health service personnel 9 1.1
Secretary 5 0.6
Housewife 3 0.4
*QOther 48 5.6

[Total 848 100.0

Source: FIDA-Ghana Legal Aid Centre, Accra

*Qthers include, accounts clerk, fishmonger, civil servant, public servant,

clerk, designer, herbalist, house-help and clerical services
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4.3.5 Marital Status of Applicants in Child Mainte-
nance Cases, Legal Aid Centre, Accra, 2000

An examination of the records on child maintenance cases reported to the
Legal Aid Centre in Accra in 2000 showed that 69% of the clients were
single, 20% were married and about 10% were either divorced or separated
from their spouses. The results followed the trends noted from the analysis
of cases handled in 1999 and again confirmed the general belief that a sig-
nificant majority of women who seek assistance with child maintenance do
so in respect of children born in casual or informal relationships outside the
bounds of marriage.

The table below shows the marital status of applicants in child maintenance
cases presented to the Legal Aid Centre in Accra in 2000.

Graph 4.3 Marital status of Clients in Child Maintenance
Cases, Legal Aid Centre, Accra, 2000
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4.3.6 Outcomes of Child Maintenance Cases Reported
to the Legal Aid Centre, Accra, 2000

An overview of the outcomes of cases presented to FIDA-Ghana’s Legal
Aid Centre in Accra on child maintenance cases showed that of the 833
cases examined, 389 (47%) of the cases had been dealt with by the Centre,
while 444 cases (53%) were still pending. Of the 389 cases, which had been
considered by the Centre, 255 (65.5%) of them had been successfully settled
by the Centre. The remaining 34.5% of the cases, which had been consid-
ered by the Centre, were sent to the courts, the Family Tribunal, Legal Aid
Board, Police, Department of Social Welfare or WAJU. It was also noted
that that 100 (26%) of the cases which had been considered were transferred
to the courts for resolution.
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The table below provides an overview of the outcomes of the child mainte-
nance cases submitted to the Legal Aid Centre, Accra, in 2000.

Table 4.10: Outcomes of Child Maintenance Cases, Legal Aid Centre,
Accra, 2000

Outcome Frequency Percentage

Case dropped 1 0.1
CHAID 1 0.1
Court 100 12.0
Family tribunal 24 2.9
Private lawyer/counsel 1 0.1
Legal aid 1 0.1
Settled 255 30.6
Social Welfare 1 0.1
Pending 444 53.4
WAJU 5 0.6
Total 833 100.0

Source: FIDA-Ghana Legal Aid Centre, Accra

Graph 4.4 Outcomes of Child Maintenance
Cases, Legal Aid Centre, Accra, 2000
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44 SUMMARY OF FINDINGS ON CHILD MAINTENANCE
CASES HANDLED BY LEGAL AID CENTRE, ACCRA (2001)

In all, records on a total of 761 maintenance cases reported to the Legal Aid
Centre in Accra were analysed for presentation in this section. The data
showed that 98.4% of the clients who reported child maintenance cases to
the Centre in 2001 were female, while only 12 of the clients, representing
1.6% were male.

44.1 Age of Clients in Child Maintenance Cases Re-
ported to the Legal Aid Centre, Accra in 2001

An overview of the records with regard to the age of clients in child mainte-
nance cases presented in 2001 showed that almost 80% of the clients were
aged between 21 and 40 years. About 14% of the women who reported
child maintenance cases were aged above 40. This trend is similar to that
observed from the records of 1999 and 2000. The table below provides an
overview of the age profile of women who submitted child maintenance
claims to the Legal Aid Centre in Accra in 2001.

Table 4.11: Age of clients in Child Maintenance Cases, Legal Aid Cen-
tre, Accra (2001)

Age Frequency Percentage
10-20 50 6.6
21 -30 332 43.6
31-40 270 35.5
41 -50 82 10.8
51-60 17 2.2
61 and above 10 1.3
Total 761 100.0
Source: FIDA-Ghana Legal Aid Centre, Accra
4.4.2 Occupations of Clients in Child Maintenance

Cases Reported to the Legal Aid Centre, Accra, 2001

In 2001, the records on the occupations of the women who applied to the
Centre for assistance with child maintenance again showed that a majority of
the applicants were self-employed women from the informal sector. About
71% of the clients who reported child maintenance cases were hairdressers,
traders, bakers, seamstresses, restaurant operators and farmers. About 12.7%
of the clients were found to be unemployed. Only about 3% of the clients in
child maintenance cases presented in year 2001 were employed in the formal
sector. It is significant to note that overall, over 85% of the women who
reported child maintenance cases to the Legal Aid Centre in 2001 were gain-
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fully employed and were therefore contributing to the maintenance of the
children in respect of whom the report was made.

The table below presents the details of the occupations of clients who re-
ported child maintenance cases to the Legal Aid Centre, Accra in 2001.

Table 4.12: Occupation of clients in Child Maintenance Cases, Legal
Aid Centre, Accra (2001)

Occupation Frequency Percentage
Farmer 8 1.1
Hair dresser 45 5.9
Seamstress 78 10.2
Student 22 2.9
Baker 6 0.8
Teacher 16 2.1
Restaurant operator 10 1.3
Trader 398 52.3
Health service personnel 4 0.5
Secretary 10 1.3
Unemployed 96 12.7
Other 68 8.9
Total 761 100.0

Source: FIDA-Ghana Legal Aid Centre, Accra
Others include bankers, auto mechanics, drivers, housewives, fishmongers,
factory hands, pensioners, etc

4.4.3 Marital Status of Applicants in Child Mainte-
nance Cases, Legal Aid Centre, Accra, 2001

The records on child maintenance cases reported to the Legal Aid Centre in
Accra in 2001 showed that 73% of the clients were single, 17% were mar-
ried and about 9% were either divorced or separated from their spouses.
Again the results followed the trends noted from the analysis of cases han-
dled in 1999 and 2000, and confirmed the general belief that a significant
majority of women who seek assistance with child maintenance do so in
respect of children born in casual or informal relationships outside the
bounds of marriage.

The table below shows the marital status of applicants in child maintenance
cases presented to the Legal Aid Centre in Accra in 2001.
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Table 4.13: Marital status of clients in Child Maintenance Cases, Legal
Aid Centre, Accra (2001)

Marital status Frequency Percentage
Divorced 46 6.7
Married 117 17.2
Separated 14 2.1
Single 498 73.0
Widowed 7 1.0
Total 682 100.0

Source: FIDA-Ghana Legal Aid Centre, Accra

Graph 4.5 Marital status of Clients in Child
Maintenance Cases, Legal Aid Centre, Accra (2001)
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4.44 Number of Children of Clients in Child Mainte-
nance Cases, Legal Aid Centre, Accra, 2001

An overview of the number of children of women who reported child mainte-
nance cases to the Centre in 2001 showed that about 73% of them had up to
three children. About 9.6% of the applicants were found to have more than
three children. The table below provides an overview of the number of chil-
dren of women who reported cases on child maintenance to the Legal Aid
Centre in Accra in 2001.

Table 4.14: Number of children of Clients in Child Maintenance Cases,
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Legal Aid Centre, Accra (2001)

Number of children Frequency Percentage
Expecting 48 6.3
None 84 11.0
One 329 432
Two 155 20.4
Three 72 9.5
Four 44 5.8
Five 19 2.5
Six and more 10 1.3
Total 761 100.0

Source: FIDA-Ghana Legal Aid Centre, Accra
4.4.5 Outcomes of Child Maintenance Cases Reported

to the Legal Aid Centre, Accra, 2001

Of the child maintenance cases examined for the year 2001, 50.4% of the
cases had been dealt with by the Centre, while 49.6% of the cases were still
pending at the Centre. 35% of the total number of cases reported had been
successfully settled by the Centre. This however represents almost 70% of
the 383 cases, which have been dealt with by the Centre. The rest of the
cases were sent to the courts, the Family Tribunal, Legal Aid Board, Police,
Department of Social Welfare or WAJU. The table below provides an over-
view of the outcomes of the child maintenance cases submitted to the Legal
Aid Centre, Accra, in 2001.

4.15: Outcome of Child Maintenance Cases Handled by Legal Aid Cen-

tre, Accra (2001)
QOutcome Frequency Percentage
Referred to Family Tribunal 9 1.2
Referred to FIDA, Kumasi 1 0.1
Referred to Legal Aid 17 2.2
Settled 266 35.1
Referred to court 75 9.9
Pending 376 49.6
Police 1 0.1
WAJU 10 1.3
Withdrawn 4 0.5
Total 759 100.0

Source: FIDA-Ghana Legal Aid Centre, Accra
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Graph 4.6 Outcomes of Child Maintenance Cases, Legal
Aid Centre, Accra, 2001
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4.5 TYPES OF SETTLEMENTS MADE AT THE FIDA-GHANA
LEGAL AID CENTRES

As noted earlier, the main process by which FIDA-Ghana’s Legal Aid Cen-
tres resolve matters presented by clients is by mediation. In handling child
maintenance cases presented to the FIDA-Ghana Legal Aid Centres, the
lawyers are guided by the provisions of the Children’s Act, 1998 (Act 560).
Settlements are therefore made in accordance with the principles of the law
as stated in the Act. The Legal Aid Centre seeks to promote the rights of
indigent women in accordance with the remedies stipulated in the Act and
along the lines of the orders that the Family Tribunals are empowered to
make.

Child maintenance cases handled by the Legal Aid Centres are usually set-
tled according to the following terms:
* That monthly or weekly payments for maintenance agreed upon be
made by the invitee to the Centre to be collected by the client;
= In some cases, the client may be required to deposit receipts for
school fees and medical expenses incurred by her at the Centre.
These are shown to the invitee, who is then required to refund a por-
tion of the expenses already incurred by the client.
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4.6 PROBLEMS WITH THE ENFORCEMENT OF SETTLE-
MENT AGREEMENTS MADE BY FIDA-GHANA

First of all, the FIDA-Legal Aid Centres cannot compel the invitee to com-
ply with the settlement agreement if he defaults. In cases where the clients
themselves fail to follow up to check on the payment of the moneys agreed
upon, the Centre has no way of monitoring compliance with such payments.
Where the Centre receives reports of the default of the invitee, a renewed
effort is made to re-invite the person for further mediation. Where this fails,
the Centre recommends the matter for court action.

It must be noted that not all cases referred to the courts from the Legal Aid
Centres reach final resolution because in many cases, the clients are unable
to bear the costs involved in initiating and following up on the court action.
Many clients give up in frustration where the invitee remains recalcitrant and
refuses to attend court and to co-operate. This is because many of the Cen-
tres’ clients are unable to afford the financial cost of court processes re-
quired to compel invitees to attend court for the case to proceed. Many of the
women, who are mostly petty traders, street hawkers, apprentice seam-
stresses, bakers, etc. can hardly afford to spend the amount of time involved
in daily court attendances etc. and therefore give up altogether.

One of the most fundamental problems faced by FIDA-Ghana in its en-
forcement of settlements arrived at stems from the fact that the entire proc-
ess of mediation is essentially voluntary and therefore enforceability de-
pends totally on the goodwill of the parties, especially the invitee. Thus
FIDA-Ghana can only use persuasion to compel compliance with settlement
agreements arrived at between the parties. It is hoped that with the enact-
ment of the Alternative Dispute Resolution Law, provision will be made for
the enforcement of agreements drawn up by or for the parties upon success-
ful mediation. FIDA-Ghana will be in a much better position to actively
promote compliance with settlement agreements arrived at on maintenance
and other cases presented to their Centres.

4.7 TYPES OF MAINTENANCE ORDERS MADE BY COURT

A significant percentage of the cases on child maintenance reported to the
Legal Aid Centres of FIDA-Ghana are referred to the courts and the Family
Tribunals for resolution. This usually happens where the invitee is recalci-
trant and refuses to co-operate, or where he persistently defaults or reneges
on settlement agreements entered into with the assistance of the Centres.

Provision is made in the Children’s Act, 1998 (Act 560) for the Family Tri-
bunal to make a wide array of orders or remedies aimed at ensuring that both
parents of a child fulfil their obligations of maintenance irrespective of the
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kind of relationship, which exists between them. According to section 50 of
Act 560, the Family Tribunal may award maintenance to the mother of a
child whether married to the father or not where the father has been identi-
fied. The types of orders, which may be made by a Family Tribunal,
include the following:
= Medical expense may be paid to a pregnant mother throughout
her pregnancy, delivery, or even where the child dies.
=  Where the mother is herself a child and was undergoing her
education or apprenticeship before she was made pregnant, the
Family Tribunal may also make an order for a reasonable sum
of money to be paid for the mother to continue her education or
training or apprenticeship.
= The Family Tribunal can make an order for the money for child
maintenance to be paid daily, monthly or weekly instalments
(periodically) or the tribunal can make an order for the payment
of lump sum of money against the person who is liable to pay
maintenance.
= The Tribunal may request that the earnings, salary, allowances,
income or property of a person who is liable to pay mainte-
nance be seized and controlled for the purpose of obtaining
maintenance and this will be done whenever the person fails to
pay maintenance.
= [If that person is employed, the Tribunal has power to make an
order, which will require his employers to deduct the amount of
maintenance from his or her salary and pay it into court so that
the applicant can collect it or else pay it directly to the appli-
cant. If the parent is not in employment but has property, that
property can be taken by an order of the Tribunal and sold or
managed to get periodic money to cover the maintenance order.
= A family Tribunal may make an order for arrears of mainte-
nance against any person who is liable to pay maintenance. In
other words the tribunal may consider any past failures to pay
maintenance and order that the person pays the arrears, which
have accumulated.

Usually the court makes orders for lump sum payment to the Applicant in
respect of arrears of maintenance where appropriate and monthly child
maintenance orders requiring the Respondent to bear a proportion of the cost
of maintenance of the children, often covering educational and medical ex-
penses, cost of feeding etc. The Applicant may also be required to supple-
ment the provision to be made by the Respondent and to contribute to the
feeding costs, clothing expenses and general upkeep of the child.
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Below are two examples of cases involving child maintenance sent to the
Family Tribunal and the orders made therein.

Box 1: Family Tribunal Maintenance Order 1

Kofi, an apprentice attached to a garage impregnated and had a baby with
Ama, who is a seamstress apprentice. All efforts to get Kofi and his elder
sister who happens to be his next of kin to agree on maintenance terms for
the child failed. The case was therefore sent to the Family Tribunal. The
Tribunal ordered and ensured that Kofi named the child. The naming cere-
mony was done at the premises of the court. After that the court accepted a
request from Kofi’s sister to maintain the child until Kofi found himself a
job.

Box 2: Family Tribunal Maintenance Order 2

After all efforts through mediation to get Mr A to agree to maintain his three
children had failed, the matter was referred to the Family Tribunal. After
hearing the case, the Family Tribunal made the following orders: That Mr A
should pay the school fees of his three children; That Mr A should pay a
monthly allowance of 200,000 cedis for the maintenance of the children;
That Mr A should register the children at the clinic in his workplace so they
could attend as and when it was necessary; and that Mr A’s wife should
allow the children to spend vacations with their father.
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4.8 PROBLEMS WITH THE ENFORCEMENT OF COURT OR-
DERS ON CHILD MAINTENANCE

4.8.1 Client’s Inability to Afford Costs Involved in En-
forcement of Court Orders

One of the most significant problems hindering the enforcement of court
orders on child maintenance is the inability of most clients of FIDA-Ghana
to pay the costs involved in the process of enforcement of such orders. In
many cases, clients are unable to pay court bailiffs for the service of hearing
notices. In cases where Respondents fail to attend court, many clients are
unable to afford the costs involved in getting the court to issue a subpoena to
compel the Respondent to attend court for the case to continue. Many
women tend to abandon the case when they are faced with such formidable
financial obstacles and frustrations.

4.8.2 Process of Enforcement of Court Orders on
Maintenance

To a large extent, parties against whom a maintenance order has been made
tend to make an effort to comply for fear of being held in contempt of court.
In some instances however, compliance is not consistent and in such cases,
the applicant, if she can afford to pay the costs involved, may opt to go back
to court by way of a summons to show cause, to comply or be imprisoned.
In cases where a bench warrant is issued and the defaulting party is taken
into custody until he complies, it is the applicant who is responsible for the
upkeep of the defaulting party in the period when he is in custody. This
adds to the costs of the applicant and serves to deter many women from
pursuing the case further. Experience also has shown that in many cases,
women are reluctant to go this far in compelling their partners or spouses to
contribute to the maintenance of their children. Women tend to be reluctant
because of the repercussions from relatives of the men as well as their own
relatives, who tend to berate such women for getting the father of their chil-
dren arrested and humiliated on account of the maintenance of their children.

4.8.3 Attaching of Salaries of Defendants

As noted earlier, the Children’s Act provides that if the person against whom
the maintenance order is sought is employed, the Tribunal has power to
make an order, which will require his employers to deduct the amount of
maintenance from his or her salary and pay it into court so that the applicant
can collect it or else pay it directly to the applicant. If the parent is not in
employment but has property, that property can be taken by an order of the
Tribunal and sold or managed to get periodic money to cover the mainte-
nance order.
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In practice however, this remedy stipulated in the law can only be invoked
and applied where the person against whom the maintenance order is sought
is employed within the formal sector. It must be noted however, that an
overwhelming majority of the clients as well as the invitees or respondents
that FIDA-Ghana deals with tend to be self-employed persons in the infor-
mal sector. With self-employed persons forming the bulk of the persons
against whom maintenance orders are sought, this remedy is of no practical
value. Experience at the Centres shows that many of such invitees tend to
under-declare their income and often there is hardly any evidence in the
form of filed tax returns or documentation from which their income levels
can be determined.

4.8.4 Sale or Management of Properties of Defendants
to Cover Maintenance Order

The Children’s Act also makes provision for the taking over of the property
of a person against whom a maintenance order is sought and the sale or
management of such property to fulfil an order made by the Court. Again
this method of enforcement tends to be inapplicable to a majority of the
persons against whom child maintenance orders are sought at the Legal Aid
Centres. The majority of such persons tend to be indigent, unemployed or
persons in the low-income group, who often default because of their low
financial status. Very few, if any of such persons are likely to own property
which may be taken over and sold to fulfil such maintenance orders. Fur-
ther, considering the amount usually awarded by the courts for maintenance,
it would only be in rare cases, that the arrears of maintenance would so ac-
cumulate as to warrant the sale of properties to fulfil such orders. Thus it
would seem that even though these remedies exist in the law, they tend to be
of very little practical value in the cases handled by the Legal Aid Centres.

4.8.5 Fines and Imprisonment

In cases of persistent non-compliance with the maintenance order the Act
prescribes a penalty of a fine of one million cedis or imprisonment for not
more than six months or both. Again, most women are not ready to allow the
law to take its course, if it will result in the fathers of their children being
imprisoned. As noted earlier, in most cases, non-compliance with mainte-
nance orders is as a result of poor financial position of the person involved,
especially where such persons are unemployed. In such cases, the futility of
having such persons arrested is obvious and it is unlikely that the woman
would go through the process and incur the displeasure of her family and
that of the man in an exercise, which is not likely to yield any money for the
upkeep of her children.
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CHAPTER FIVE
ANALYSIS OF CHILD MAINTENANCE CASES HANDLED BY
FIDA-GHANA'’S LEGAL AID CENTRE IN KUMASI BETWEEN 1999
AND 2001

5.0 INTRODUCTION

This chapter presents the results of the analysis of the data extracted from
the records of the Legal Aid Centre of FIDA-Ghana in Kumasi on child
maintenance cases handled between 1999 and 2001. Details of the gender
and backgrounds of applicants, the nature of claims submitted, and the kinds
of settlements made at the Centres have been comprehensively analysed to
establish the relevant trends. The chapter also presents relevant information
on problems with the enforcement of settlements, the kinds of cases referred
to the courts, the kinds of orders made by the courts and problems encoun-
tered in the enforcement of such court orders.

51 SUMMARY OF FINDINGS ON CHILD MAINTENANCE
CASES HANDLED BY FIDA-GHANA’S LEGAL AID CENTRE,
KUMASI (1999)

The examination of the records of FIDA-Ghana’s Legal Aid Centre in Ku-
masi showed that in the 3-year period under review the total number of child
maintenance cases handled was 556. For purposes of this section, a total of
312 of the child maintenance cases handled were examined in detail. 106,
135 and 71 child maintenance cases were examined in detail out of the total
number of child maintenance cases handled by the Centre in 1999, 2000 and
2001 respectively. The results of the analysis are presented in this section.

As was expected an overwhelming majority of the clients who submitted
child maintenance claims to the Legal Aid Centre in Kumasi were found to
be resident in Kumasi. In the 3-year period under review, the records
showed that about 80% of women who presented child maintenance claims
to the Centre were resident in Kumasi, while 19% of them were resident in
other parts of the Ashanti Region. Only about 2% of the clients were found
to be resident outside the Ashanti Region.

5.1.1 Gender of Clients in Child Maintenance Cases,
Legal Aid Centre, Kumasi 1999

The records showed that of the 106 records on child maintenance cases ex-
amined, all but one of the cases had been reported by females. This showed
that the trend observed with regard to the cases presented to the Centre in
Accra was the same in Kumasi. The results also demonstrate that to a large
extent women tend to bear a disproportionately great burden for the mainte-
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nance of children and are therefore the ones in greatest need of legal assis-
tance.
S.1.2 Age of Clients in Child Maintenance Cases, Le-
gal Aid Centre, Kumasi, 1999

An overview of the ages of the women who reported child maintenance
cases to the Legal Aid Centre in Kumasi in 1999 showed that about 82% of
them were aged between 21 and 40 years. Clients aged over 40 years consti-
tuted about 12% of the total. The table below shows the age distribution of
the clients in the child maintenance cases examined for the year 1999.

Table 5.1: Age of Clients in Child Maintenance Cases, Legal Aid Cen-
tre, Kumasi (1999)

Age Frequency Percentage
10-20 6 5.7
21-30 33 31.2
31-40 54 50.9
41 -50 10 94
51-60 3 2.8
61 and above 0 0.0
Total 106 100.0

Source: FIDA, Kumasi (2003)

5.1.3 Number of Children of Clients in Child Mainte-
nance Cases, Legal Aid Centre, Kumasi, 1999

A review of the 106 records of child maintenance cases examined for 1999
showed that about 86% of the women who reported child maintenance cases
to the Centre in Kumasi had up to three children. About 10.3% of the
women were found to have more than three children. The table below pro-
vides an overview of the number of children of the 106 clients whose re-
cords were examined.

Table 5.2: Number of Children OF clients in Child Maintenance Cases,
FIDA-Kumasi (1999)

Number of children Frequency Percentage
Expecting 0 0.0
None 3 2.8
One 52 49.1
Two 24 22.6

Access to Justice Series No.4 163



Child Maintenance in Plural Legal Systems in Ghana

Three 15 14.2
Four 7 6.6
Five 3 2.8
Six and more 2 1.9
Total 106 100.0

Source: FIDA, Kumasi (2003)

5.14 Occupations of Clients in Child Maintenance
Cases Reported to the Legal Aid Centre, Kumasi, 1999

The records examined showed that about 51% of the clients were self-
employed women from the informal sector, majority of who were traders.
Others were seamstresses, farmers, hairdressers etc. As shown in the table
below 27.4% of the clients were unemployed, while 3.8% were students.
Overall, about 70% of the clients were gainfully employed and were there-
fore contributing to the maintenance of the children. In many cases, what
the women were earning was not enough to enable them assume sole re-
sponsibility for the maintenance of the child or children in respect of whom
the claim was being made. The table below provides the details of the occu-
pations of the 106 clients whose cases were examined in detail.

Table 5.3: Occupation of clients, Child Maintenance Cases, FIDA-
Kumasi (1999)

Occupation Frequency Percentage
Farmer 7 6.6
Hair dresser 4 3.8
Seamstress 4 3.8
Student 4 3.8
Teacher 8 7.5
Trader 39 36.7
Unemployed 29 274
Others 11 104
Total 106 100.0

Source: FIDA, Kumasi (2003)
5.1.5 Marital Status of Clients in Child Maintenance

Cases, Legal Aid Centre, Kumasi 1999

The trends observed with regard to the marital status of clients in child main-
tenance cases presented to the Legal Aid Centre in Accra were also observed
at the Kumasi Centre. An overwhelming majority of the women who re-
ported child maintenance cases were found to be single. As shown in the
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table below, about 70% of the clients were single, 16% of them were mar-
ried, and 13.2% of the clients were either divorced or separated. The table
below provides an overview of the marital status of the 106 clients whose
records were examined for this purpose.

Table 5.4: Marital status of clients in Child Maintenance Cases, FIDA -
Kumasi (1999)

Marital status Frequency Percentage

Divorced 11 10.4
Married 17 16.0
Separated 3 2.8
Single 73 68.9
Widowed 2 1.9
Total 106 100.0

Source: FIDA, Kumasi (2003)

Graph 5.1 Marital status of Clients in Child Maintenance Cases,
FIDA-Kumasi (1999)
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5.1.6 Outcomes of Child Maintenance Cases Reported
to Legal Aid Centre, Kumasi, 1999

The examination of the outcomes of the 106 child maintenance cases showed
that FIDA-Ghana’s Legal Aid Centre in Kumasi successfully settled 12.3% of
the cases. It is also significant to note that the clients who reported the cases
discontinued almost 40% of the cases presented on account of the lack of
follow-up. As discussed the reasons for the discontinuation of cases include
lack of funds for transportation to and from the Centre, frustration or inability
to locate the invitee and pressure and intimidation from family members to
drop the case. Almost 19% of the cases reported to the Centre were referred
to the Family Tribunal for resolution, while 15% were referred to the Legal
Aid Board.

Access to Justice Series No.4 165



Child Maintenance in Plural Legal Systems in Ghana

The table below provides an overview of the outcomes of the child mainte-
nance cases examined for 1999.

Table 5.5: Outcome of Cases in Child Maintenance Cases, Legal Aid
Centre, Kumasi, 1999

Outcome Frequency Percentage

Referred to Family Tribunal 20 18.9
Referred to Legal Aid 16 15.1
Settled 13 12.3
No follow-up 39 36.7
Referred to court 18 17.0
Total 106 100.0

Source: FIDA, Kumasi (2003)

Graph 5.2 Outcome of Cases in Child Maintenance Cases, Legal Aid
Centre, Kumasi, 1999
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5.2 SUMMARY OF FINDINGS ON CHILD MAINTENANCE
CASES HANDLED BY FIDA-GHANA LEGAL AID CENTRE, KU-
MASI (2000)

Overall, a total of 135 records on child maintenance cases reported to the
FIDA-Ghana Legal Aid Centre in Kumasi in the year 2000 were examined.
The results are presented below.
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5.2.1 Gender of Clients in Child Maintenance Cases,
Legal Aid Centre, Kumasi 2000
Of the 135 records on child maintenance cases examined, females had re-
ported all but 3 of the cases. Women therefore constituted 97.8% of the total
number of clients in child maintenance cases in the year 2000.

5.2.2 Age of Clients in Child Maintenance Cases, Le-
gal Aid Centre, Kumasi, 2000

An overview of the ages of the women who reported child maintenance
cases to the Legal Aid Centre in Kumasi in 2000 showed that about 78% of
them were aged between 21 and 40 years. Clients aged over 40 years consti-
tuted about 15% of the total. The table below shows the age distribution of
the clients in the child maintenance cases examined for the year 2000.

Table 5.6: Age of clients in Child Maintenance Cases, FIDA-Kumasi
(2000)

Age Frequency Percentage
10-20 9 6.8
21-30 52 39.1
31-40 52 39.1
41 -50 18 13.5
51 -60 2 1.5
61 and above 0 0
Total 133 100.0

Source: FIDA, Kumasi (2003)

5.2.3 Number of Children of Clients in Child Mainte-
nance Cases, Legal Aid Centre, Kumasi, 2000

The records showed that about 87% of the women who reported child main-
tenance cases to the Centre in Kumasi in 2000 had up to three children.
10.4% of the women had more than three children. The trend was similar to
what was observed in 1999 and at the Legal Aid Centre in Accra for the
period under review.

5.24 Occupations of Clients in Child Maintenance
Cases, Legal Aid Centre, Kumasi, 2000

The records on child maintenance cases examined for the year 2000 also
showed a significant percentage of the clients were self-employed women in
the informal sector. About 60% of the clients were found to be traders,
seamstresses, hairdressers, farmers etc. It was also noted that 30.4% of the
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women who reported child maintenance cases to the Centre in Kumasi in
2000 were unemployed. Only 3.7% were employed in the formal sector.
The table below shows the details of the occupations of the women in the
child maintenance cases examined for the year 2000.

Table 5.7: Occupations of clients in Child Maintenance Cases, FIDA-
Kumasi (2000)

Occupation Frequency Percentage
Farmer 10 7.4
Hair dresser 8 59
Seamstress 9 6.7
Student 4 3.0
Teacher 5 3.7
Trader 54 40.0
Unemployed 41 304
Others 4 2.9
Total 135 100.0

Source: FIDA, Kumasi (2003)
5.2.5 Marital Status of Clients in Child Maintenance

Cases, Legal Aid Centre, Kumasi, 2000

An examination of the records on child maintenance cases reported to the
Legal Aid Centre in Kumasi in 2000 showed that 70.6% of the women were
single; 15.8% were married and 12% were either divorced or separated from
their spouses. The trends observed were quite similar to what was observed
from the records of the Legal Aid Centre in Accra.

The table below provides an overview of the marital status of the clients who
reported child maintenance cases to the Legal Aid Centre in Kumasi in 2000.
Table 5.8: Marital status of Clients in Child Maintenance Cases, FIDA-

Kumasi (2000)

Marital status Frequency Percentage
Divorced 11 8.3
Married 21 15.8
Separated 5 3.8
Single 94 70.6
Widowed 2 1.5
Total 133 100.0

Source: FIDA, Kumasi (2003)
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Figure 5.3 Marital status of Clients in Child

Maintenance Cases, FIDA-Kumasi (2000)
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5.2.6 Outcomes of Child Maintenance Cases Reported
to the Legal Aid Centre, Kumasi, 2000

A review of the outcomes of the 135 child maintenance cases examined
showed that FIDA-Ghana’s Legal Aid Centre in Kumasi successfully settled
42.3% of the cases. The figures also reveal that the clients who reported the
cases discontinued 31.2% of the cases presented on account of the lack of
follow-up. Almost 15% of the child maintenance cases were referred to the
Family Tribunal and 9.6% were referred to the Legal Aid Board.

The table below provides an overview of the outcomes of the child mainte-
nance cases examined for 2000.

Table 5.9: Outcome of Child Maintenance Cases, Legal Aid Centre,
FIDA-Kumasi (2000)

QOutcome Frequency Percentage
Referred to Family Tribu- 20 14.8
nal
Referred to FIDA, Accra 1 0.7
Referred to Legal Aid 13 9.6
Settled 57 42.3
No follow-up 42 31.2
Referred to court 1 0.7
Referred to counsel 1 0.7
Total 135 100.0

Source: FIDA, Kumasi (2003)

Access to Justice Series No.4 169



Child Maintenance in Plural Legal Systems in Ghana

Graph 5.4 Outcome of Child Maintenance Cases, Legal Aid Centre, FIDA:
Kumasi (2000)
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5.3 SUMMARY OF FINDINGS ON CHILD MAINTENANCE
CASES HANDLED BY FIDA-GHANA LEGAL AID CENTRE (2001)

Overall, a total of 71 records on child maintenance cases reported to the
FIDA-Ghana Legal Aid Centre in Kumasi in the year 2001 were examined.
The results are presented below.

5.3.1 Gender of Clients in Child Maintenance Cases,
Legal Aid Centre, Kumasi 2001

Of the 71 records on child maintenance cases examined, females had re-
ported all but one of the cases. Women therefore constituted 98.6% of the
total number of clients in child maintenance cases in the year 2001.
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5.3.2 Age of Clients in Child Maintenance Cases, Le-
gal Aid Centre, Kumasi, 2001

An overview of the ages of the women who reported child maintenance
cases to the Legal Aid Centre in Kumasi in 2001 showed that about 75% of
them were aged between 21 and 40 years. Clients aged over 40 years consti-
tuted 25% of the total, a percentage which was higher than that recorded for
1999 and 2000 at the Kumasi Centre. The table below shows the age distri-
bution of the clients in the child maintenance cases examined for the year
200.

Table 5.10: Age of clients in Child Maintenance Cases, Legal Aid Cen-
tre, FIDA-Kumasi (2001)

Age Frequency Percentage
10 -20 0 0.0
21-30 29 40.8
31-40 24 33.8
41 -50 14 19.8
51 -60 4 5.6
61 and above 0 0.0
Total 71 100.0
Source: FIDA, Kumasi (2003)
53.3 Number of Children of Clients in Child Mainte-

nance Cases, Legal Aid Centre, Kumasi, 2001

The records showed that 86% of the women who reported child maintenance
cases to the Centre in Kumasi in 2001 had up to three children. 14% of the
women had more than three children. The trend was quite similar to what
was observed in 1999 and 2000 and at the Legal Aid Centre in Accra for the
period under review.

5.34 Occupations of Clients in Child Maintenance
Cases, Legal Aid Centre, Kumasi, 2001

A significant percentage of the clients were once again found to be self-
employed women in the informal sector. In 2001, about 68% of the clients
were found to be traders, seamstresses, hairdressers, farmers etc. The fig-
ures showed that about 23% of the women who reported child maintenance
cases to the Centre in Kumasi in 2001 were unemployed. Only 4.2% were
employed in the formal sector. The table below shows the details of the
occupations of the women in the child maintenance cases examined for the
year 2001.
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Table 5.11: Occupation of clients in Child Maintenance Cases, Legal
Aid Centre, FIDA-Kumasi (2001)

Occupation Frequency Percentage
Farmer 7 9.9
Hair dresser 3 4.2
Seamstress 4 5.6
Student 0 0.0
Teacher 3 4.2
Trader 34 479
Unemployed 16 22.6
Others 4 5.6
Total 71 100.0

Source: FIDA, Kumasi (2003)
5.3.5 Marital Status of Clients in Child Maintenance

Cases, Legal Aid Centre, Kumasi, 2001

The records of child maintenance cases reported in 2001, which were exam-
ined, showed that overall; almost 74% of the women who presented such
cases were single. About 14.5% of the clients were married, while 10.2%
were either divorced or separated from their spouses. The table below pro-
vides the details of the marital status of clients for the year.

Table 5.12: Marital status of clients in Child Maintenance Cases, Legal
Aid Centre, Kumasi (2001)

Marital status Frequency Percentage
Divorced 5 7.3
Married 10 14.5
Separated 2 29
Single 51 73.9
Widowed 1 1.4
Total 69 100.0

Source: FIDA, Kumasi (2003)
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Figure 5.5 Marital status of Clients in Child
Maintenance Cases, FIDA-Kumasi (2001)
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5.3.6 Outcomes of Child Maintenance Case Reported
to the Legal Aid Centre, Kumasi in 2001

The figures showed that of the 71 child maintenance cases examined, FIDA-
Ghana’s Legal Aid Centre in Kumasi successfully settled 45% of the cases.
It was noted that the clients who reported the cases discontinued 15.5% of
the cases presented on account of the lack of follow-up. 11% of the child
maintenance cases were referred to the courts and 4.2% were referred to the
Family Tribunal. The table below provides an overview of the outcomes of
the child maintenance cases examined for 2001.

Table 5.13: Outcome of Child Maintenance cases, Legal Aid Centre,
Kumasi (2001)

QOutcome Frequency Percentage
Referred to Family Tribunal 3 4.2
Referred to Legal Aid 4 5.6
Settled 32 45.1
No follow-up 11 15.5
Referred to court 8 11.3
Referred to counsel 0 0.0
Pending 13 18.3
Total 71 100.0

Source: FIDA, Kumasi (2003)
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The review of child maintenance cases from the Legal Aid Centre in
Kumasi generally revealed similar trends as those observed at the Legal
Aid Centre in Accra. The statistics shows that the Centre recorded a
reasonably high rate of settlement of child maintenance cases. How-
ever clients who reported the cases discontinued a significant percent-
age of the cases on account of lack of follow up. As discussed, finan-
cial limitations of the clients were largely responsible for this trend.
The Legal Aid Centre also referred a number of cases to other agencies
including the courts, Family Tribunals and the Legal Aid Board.
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CHAPTER SIX
SUMMARY OF RESEARCH FINDINGS AND RECOMMENDA-
TIONS

6.0 GENERAL FINDINGS

The study revealed that there is a rising incidence of failure by parents,
mostly men, to maintain their children. FIDA-Ghana, over the three-year
period under review has recorded an increasing number of reports on child
maintenance by women who are single, married or divorced or separated
from their spouses. Child maintenance cases handled by FIDA-Ghana typi-
cally involve the failure of a parent, usually a male partner to provide or
contribute towards the provision of basic necessities of life for their children.
Claims made are often for money for the payment of school fees, medical
expenses, feeding, clothing and general upkeep of the children.

In the three-year period under review, almost 100% of the complainants in
child maintenance cases were found to be women. This trend clearly con-
firms the general perception that women tend to bear a disproportionate
burden of the maintenance of children, especially where the children are
born in non-marital or informal unions or in the event of death of a spouse,
divorce or separation. Most of the women who registered complaints in
child maintenance cases were women who were left with custody of children
born out of non-marital relationships. Some of the clients in child mainte-
nance cases were also women who had been left with custody and sole re-
sponsibility of children upon divorce or separation from their spouses. Espe-
cially with regard to indigent women and women from low-income groups,
this places an intolerable burden on them.

In marital relationships, problems of maintenance were found to arise mainly
where there were marital problems between the spouses. In many cases,
men refused to maintain their children as a form of punishment for their
wives. Many of the claims for child maintenance were therefore found to be
coupled with applications for assistance with the solution of marital prob-
lems.

A sizeable proportion of the child maintenance cases reviewed were also
found to arise within the context of intestate succession. Some of the appli-
cants were women who had been ejected with their children out of their
matrimonial homes by relatives of the man upon the death of the man. Very
often relatives were reported to have taken over the properties of the man
entirely, leaving the surviving spouse and her children with no means of
maintaining themselves. This trend shows clearly that there is still formida-
ble resistance to the implementation of the provisions of the Intestate Suc-
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cession Law, 1985 (P.N.D.C. Law 111) that was passed to alleviate the posi-
tions of widows and children of people who died intestate.

The study noted a general trend of an increasing number of men unwilling to
or incapable of maintaining their children. As a result, an increasing number
of children are being compelled to discontinue their education in order to
engage in petty trading so as to decrease the financial burden on their moth-
ers, and to contribute to the running of the home. Others are forced to stay at
home because of the lack of funds to enable them to further their education.
This eventually drives them to the streets to fend for themselves. The cumu-
lative effect of this trend is an influx of street children, high crime rates and
general social decadence.

The persistent refusal or failure by parents to provide maintenance for chil-
dren is a gross violation of the rights of the child. Another trend, which has
been observed, is a significant increase in the number of women whose hus-
bands have either thrown them out of their marital homes or have threatened
to throw them out when they proceed on retirement. This often includes the
children as well. With the harsh economic conditions prevailing in the coun-
try such men seem to find it expedient to discard women they have been
married to for years, in order to rent out the rooms for economic gains.

The study found that most of the cases of default in the maintenance of chil-
dren and in complying with settlement agreements or maintenance orders
stem from the poor financial conditions of the men against whom such or-
ders are given. Others simply refused to maintain their children for a variety
of reasons. The practice of multiple fathering and procreation outside mar-
riage accounts significantly for the failure of most men to maintain their
children.

6.1 FINDINGS ON ENFORCEMENT PROBLEMS

The greatest challenges faced by FIDA-Ghana in the practice on child main-
tenance stem from the limitations of the existing enforcement procedures
available under the law. The study noted that in the event of non-
compliance with the settlement agreements reached at the Legal Aid Cen-
tres, FIDA’s ability to compel compliance is very limited. Since settlement
agreements are essentially voluntary, there are currently no legally backed
procedures for the enforcement of such agreements reached out of media-
tion. Settlement agreements arrived at between the parties upon mediation
by FIDA are not legally enforceable as contractual agreements. It is hoped
however that the enactment of the Alternative Dispute Resolution Bill will
empower FIDA-Ghana to assist clients and invitees to reduce their settle-

176 Access to Justice Series No. 4



Summary of research findings and recommendations

ment agreements into written agreements, which would be legally binding
on both parties as advocated by the draft bill.

The study also noted that existing enforcement procedures such as the at-
taching of the incomes of defaulters by the court are of limited practical
value in respect of the majority of persons that FIDA-Ghana deals with. This
is because as noted, majority of the persons against whom claims are made
tend to be self-employed persons within the informal sector, and it is almost
impossible to ascertain the precise level of their incomes, let alone attach
their salaries.

One of the most significant problems hindering the enforcement of court
orders on child maintenance is the inability of most clients of FIDA-Ghana
to pay the costs involved in the process of enforcement of such orders. In
many cases, clients are unable to pay court bailiffs for the service of hearing
notices. In cases where Respondents fail to attend court, many clients are
unable to afford the costs involved in getting the court to issue a subpoena to
compel the Respondent to attend court for the case to continue. Many
women tend to abandon the case when they are faced with such formidable
financial obstacles and frustrations.

To a large extent, parties against whom a maintenance order has been made
tend to make an effort to comply for fear of being held in contempt of court.
In some instances however, compliance is not consistent and in such cases,
the applicant, if she can afford to pay the costs involved, may opt to go back
to court by way of a summons to show cause, to comply or be imprisoned.
In cases where a bench warrant is issued and the defaulting party is taken
into custody until he complies, it is the applicant who is responsible for the
upkeep of the defaulting party in the period when he is in custody. This
adds to the costs of the applicant and serves to deter many women from
pursuing the case further.

Experience also has shown that in many cases, women are reluctant to go
this far in compelling their partners or spouses to contribute to the mainte-
nance of their children. Women tend to be reluctant because of the reper-
cussions from relatives of the men as well as their own relatives, who tend to
berate such women for getting the father of their children arrested and hu-
miliated on account of the maintenance of their children.
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6.2

SUMMARY OF FINDINGS ON CHILD MAINTENANCE

CASES HANDLED BY FIDA-GHANA’S LEGAL AID CENTRE, AC-
CRA (1999-2001)

The following observations were made from the review of the records of the
child maintenance cases handled by the Legal Aid Centre in Accra in the
period under review (1999-2001):

178

In the three-year period under review, about 96% of the clients in
child maintenance cases were female.

Over 80% of the women who reported child maintenance cases to
the Legal Aid Centre in Accra were resident in the Greater Accra
Region.

A predominant percentage of the women who reported child main-
tenance cases to the Centre in Accra were aged between 21 and 40
years. In 1999, 2000 and 2001, 78%, 78% and 80% of the clients
respectively were aged between 20 and 40 years. On average be-
tween 13 and 15% of the women were aged above 40 years.

The review showed that on average, between 73 and 85% of the
women who presented child maintenance claims to the Centre had
up to three children. Women who had more than three children
constituted only about 10% of the total number in the 3-year period.
The analysis showed that in each of the three years under review,
the percentage of women clients in child maintenance cases who
were gainfully employed ranged between 80% and 85%. This
showed that in many cases, even where women were employed,
their low earnings made it difficult for them to solely undertake the
responsibility of maintenance.

It was further noted that in each of the three years under review,
about 70% of the women who presented child maintenance cases
were self-employed women within the informal sector, and were
mainly hairdressers, traders, bakers, seamstresses, farmers, restau-
rant operators etc. Only between 3-5% of the women clients were
employed within the formal sector.

Between 12-17% of the women who reported child maintenance
cases in the period were found to be unemployed.

With regard to the marital status of the women in the child mainte-
nance cases handled by the Legal Aid Centre in Accra, it was noted
that in each of the three years studied, an overwhelming percentage
of the women were single. The data showed that between 69% and
73% of the women were single. Clients who were married consti-
tuted 17% in 1999 and 2001 and 205 in the year 2000. It was fur-
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ther noted that between 8% and 10% of the women were divorced

or

separated from their spouses.

= The rate of settlement of disputes by the Legal Aid Centre in Accra
was found to be quite high. The review showed that in the 3-year
period, a significantly high percentage of the cases reported to the
Centre were successfully settled by mediation.

6.3 SUMMARY OF FINDINGS ON CHILD MAINTENANCE
CASES HANDLED BY FIDA-GHANA’S LEGAL AID CENTRE,

KUMASI

(1999-2001)

The following observations were made with regard to the gender, age, mari-
tal status, occupations and number of children of clients who reported child
maintenance cases to the Legal Aid Centre in Kumasi in the period under

review (19

99-2001)

In the three-year period, over 98% of the persons who reported
child maintenance cases to the Centre were female.

An overwhelming majority of the clients who submitted child
maintenance claims to the Legal Aid Centre in Kumasi were
found to be resident in Kumasi. In the 3-year period under re-
view, the records showed that about 80% of women who pre-
sented child maintenance claims to the Centre were resident in
Kumasi, while 19% of them were resident in other parts of the
Ashanti Region. Only about 2% of the clients were found to be
resident outside the Ashanti Region.

Between 75% and 82% of the clients who reported child mainte-
nance cases in the 3-year period under review were aged between
21 an 40 years. A relatively smaller percentage of the clients
were aged 40 and above.

It was noted that on average about 86% of the women who pre-
sented child maintenance claims to the Centre had up to three
children, while women who had more than three children repre-
sented only 10% in 1999 and 2000 and 14% in the year 2000.
With regard to the occupations of the women who reported child
maintenance claims, the analysis showed that in each of the three
years under review, between 70% and 80% were gainfully em-
ployed. Majority of those employed were found to be self-
employed women in the informal sector, and were mainly seam-
stresses, hairdressers, farmers, traders etc. Between 22 and 30%
of the total number of clients were found to be unemployed in the
years under review.

The trends with regard to the marital status of the clients in child
maintenance cases for the three-year period showed that an over-
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whelming proportion of the women who reported such cases were
single. This confirms the perception that majority of the mainte-
nance disputes handled by FIDA-Ghana arise from non-marital or
informal unions.

*  With regard to the outcomes of child maintenance cases handled
by the Centre in Kumasi over the three-year period, the data
showed in 2000 and 2001, 42% and 45% of the cases were suc-
cessfully settled in the respective years. The data showed how-
ever, that in 1999, the Centre settled only 12% of the cases. It
was unclear what accounted for the low rate of settlement for that
particular year.

6.4 RECOMMENDATIONS FOR THE IMPROVEMENT OF THE
PRACTICE OF CHILD MAINTENANCE IN GHANA

In view of the problems revealed by the study, the following recommenda-
tions are made for the improvement of the delivery of child maintenance ser-
vices by FIDA-Ghana and for the overall enhancement of child maintenance
practice in Ghana:

6.4.1 Provision of Financial Assistance to Indigent Clients

It is recommended that FIDA-Ghana be empowered to assist indigent Cli-
ents residing outside Accra with some form of financial assistance to cover
their transportation costs in order to enable them pursue justice. This situa-
tion calls for some form of victims support fund, where contributions from
the funds could be used to assist indigent clients so as to enhance their ac-
cess to FIDA-Ghana’s services. This would encourage many women to pur-
sue their cases to its logical conclusion and actually enforce the maintenance
rights of children. Lawyers who represent such clients in Court could access
the same fund to also cover their transport costs. It is recommended that the
Legal Aid Board should be strengthened to take up more legal aid cases, and
measures should be put in place to enable the courts grant waivers of filing
fees to indigent women and children.

6.4.2 Enactment of Alternative Dispute Resolution Law

The Alternate Dispute Resolution (ADR) process should be institutionalised
and the Law passed to enable the courts as well as non-governmental agen-
cies such as FIDA-Ghana and individuals resolve more cases out of court.
As compared to litigation, using ADR to resolve dispute has been proved to
be less expensive, faster and the agreements last longer whilst relationships
are also maintained. In child maintenance cases especially, ADR mecha-
nisms have been found to be more useful and effective as compared to the
adversarial process, which often results in the further souring of relations
between the parents of the child. It is therefore important that support be
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given for training in alternative dispute resolution for all persons involved in
mediation on child welfare issues. Parliament must give priority to the en-
actment of the ADR law to enable FIDA-Ghana adopt the procedures pro-
posed by the Bill, for the enforcement of agreements reached out of media-
tion. This would greatly enhance the effectiveness of the efforts of FIDA-
Ghana in ensuring compliance with settlement agreements arrived at its
Legal Aid Centres.

6.4.3 Establishment of Paralegal Aid Service Centres

It is recommended that FIDA- Ghana be supported by its development part-
ners to train more paralegals and in future set up more Paralegal Aid Service
Centres in the regions, to be supervised by the FIDA Head Office in Accra.
This would help reduce the number of visits by clients residing in the rural
areas to Accra, and enhance their access to legal services, while reducing the
costs involved. It is also recommended that FIDA-Ghana’s legal literacy
programmes should be intensified and sustained nationwide through the
support of development partners.

6.4.4 Gender Training and Sensitisation for Judiciary

It is proposed that extensive training programmes be instituted for members
of the judiciary, especially magistrates and panel members of the family
Tribunals, to make them more sensitive to gender and children issues. This
calls for sensitisation workshops with members of the judiciary as well as
the police service. The views of the judiciary should be solicited on ways of
improving the practice of child maintenance, especially the enforcement of
maintenance orders.

6.4.5 Review of Enforcement Procedures

It is proposed that the enforcement procedures in the current law be re-
viewed to make them more relevant to the circumstances of the majority of
women who need assistance with child maintenance. It is critical that such
women are financially supported to comply with court procedures for the
enforcement of court orders when they obtain them. Further, the courts must
enforce more strictly the existing enforcement methods such as the attaching
of salaries of defaulting parties, where this is possible.

6.4.6 Strengthening of the Social Welfare System

The Social Welfare system should be strengthened as a matter of urgency to
play a more effective role in the protection of the rights of children in
Ghana. Currently, the Department of Social Welfare is grossly under funded
and as a result social workers are unable to provide effective, efficient ser-
vices to the public in cases of child maintenance and child welfare. Govern-
ment and policy makers must set up institutions and supporting structures
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which can provide refuge for street children and abandoned children. Such
children are susceptible to prostitution, unwanted pregnancies, abortion and
HIV/AIDS. There is also a strong need for developing indicators and
mechanisms for monitoring and ensuring the enforcement of the laws relat-
ing to the rights of children.

6.4.7 Economic Empowerment and Education of Women on their
Rights

The study showed that poverty and lack of family planning contribute sig-
nificantly to the lack of maintenance for many children. Women must be
empowered through advocacy on their rights and legal literacy programs as
well economically. Government must ensure that the poverty alleviation
fund is fairly and equally distributed. Poverty reduction programmes must be
designed in such a way as to improve the livelihood of parents and provide
income-generating opportunities for women and men to ensure better main-
tenance for children. Women must be given the necessary assistance to en-
hance their businesses to empower them economically and help them main-
tain their children. Government must recognise the link between child main-
tenance and other cultural and socio-economic issues and address them ho-
listically.

6.4.8 Education on Child Maintenance Laws

Intensive educational programmes must be instituted at the community level
on child maintenance laws, especially the Children’s Act. State institutions
such as the NCCE and the Non Formal Educational Department of the Min-
istry of Education must be supported to assist with education on child main-
tenance laws. Community based groups should also be support to carry out
education on these laws at the grassroots level. FIDA-Ghana could also be
supported to embark on the simplification and translation of the provisions
of the Children’s Act into local languages to enhance and facilitate access of
the law.

6.4.9 Support for FIDA-Ghana

FIDA-Ghana must be supported to enable the organisation play an effective
role in the area of advocacy, legal literacy and sensitisation programs as well
as good governance. The organisation should also be supported to expand its
legal aid services to the regions to enhance access for more women. Further
financial support would enable FIDA-Ghana enhance its service delivery in
child maintenance by attracting more volunteer lawyers by providing better
motivation for them.
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